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&DOLIRUQLD�3K\VLFLDQV¶�6HUYLFH�G�E�D��%OXH�6KLHOG�RI�&DOLIRUQLD��³%OXH�6KLHOG´��SURSRVHV�
WR�DFTXLUH�&DUH��VW�+HDOWK�3ODQ��³&DUH��VW´��DQG�FRQYHUW�LW�IURP�D�IRU�SURILW�WR�D�QRQSURILW�KHDOWK�
SODQ��³3URSRVHG�7UDQVDFWLRQ´����7KRXJK�VRPH�KDYH�FDOOHG�IRU�WKH�&DOLIRUQLD�'HSDUWPHQW�RI�
0DQDJHG�+HDOWK�&DUH��³'0+&´��WR�LPSRVH�FKDULWDEOH�RU�HTXLYDOHQW�REOLJDWLRQV�XSRQ�%OXH�
6KLHOG�ZLWK�UHVSHFW�WR�WKLV�3URSRVHG�7UDQVDFWLRQ��'0+&�KDV�QHLWKHU�WKH�UHVSRQVLELOLW\�QRU�WKH�
DXWKRULW\�WR�LPSRVH�DQ\�VXFK�REOLJDWLRQV�EHFDXVH�����WKH�3URSRVHG�7UDQVDFWLRQ�LV�QRW�D�
FRQYHUVLRQ�RU�UHVWUXFWXULQJ��DQG�����%OXH�6KLHOG�GRHV�QRW�SRVVHVV�DQ\�FKDULWDEOH�DVVHWV�IRU�
'0+&�WR�RYHUVHH�RU�SURWHFW���8QGHU�WKH�FLUFXPVWDQFHV��$UWLFOH����RI�WKH�.QR[�.HHQH�+HDOWK�
&DUH�6HUYLFH�3ODQ�$FW�RI�������³.QR[�.HHQH�$FW´��SURYLGHV�QR�DXWKRULW\�IRU�'0+&�WR�LPSRVH�
VXFK�REOLJDWLRQV�RQ�%OXH�6KLHOG��

1R�VHULRXV�DUJXPHQW�FDQ�EH�PDGH�WKDW�WKH�3URSRVHG�7UDQVDFWLRQ�LV�D�FRQYHUVLRQ�RU�D�
UHVWUXFWXULQJ�DV�WKH�&DOLIRUQLD�/HJLVODWXUH�GHILQHG�WKRVH�WHUPV���,Q�IDFW��WKH�3URSRVHG�7UDQVDFWLRQ�
LV�MXVW�WKH�RSSRVLWH�RI�D�FRQYHUVLRQ�RU�UHVWUXFWXULQJ���%OXH�6KLHOG�VHHNV�WR�SXUFKDVH�DQ�DVVHW��WKH�
IRU�SURILW�&DUH��VW��DQG�FRQYHUW�LW�LQWR�DQG�RSHUDWH�LW�DV�D�QRQSURILW�HQWLW\���(YHQ�LI�WKH�3URSRVHG�
7UDQVDFWLRQ�ZHUH�VRPHKRZ�WR�EH�FRQVLGHUHG�D�UHVWUXFWXULQJ��WKH�ODZ�VSHFLILFDOO\�DOORZV�D�PXWXDO�
EHQHILW�KHDOWK�SODQ�WR�LQYHVW�LQ�D�IRU�SURILW�HQWLW\�WR�DGYDQFH�WKH�SODQ¶V�QRQSURILW�SXUSRVHV²
ZLWKRXW�RYHUVLJKW�RU�REOLJDWLRQV�XQGHU�$UWLFOH���²DV�ORQJ�DV�WKH�WUDQVDFWLRQ�LV�IDLU�DQG�IUHH�IURP�
FRQIOLFWV�RI�LQWHUHVW���7KH�EXON�RI�WKH�REOLJDWLRQV�WKDW�'0+&�FRXOG�LPSRVH�RQ�D�FRQYHUVLRQ�RU�
UHVWUXFWXULQJ�GR�QRW�DSSO\�WR�WKH�3URSRVHG�7UDQVDFWLRQ�DV�D�OHJDO�RU�SUDFWLFDO�PDWWHU�EHFDXVH�
WKHUH�DUH�QR�FKDULWDEOH�DVVHWV�WR�RYHUVHH�DQG�SURWHFW���&DOLIRUQLD�VWDWXWHV�DQG�WKH�6HFUHWDU\�RI�
6WDWH�FOHDUO\�UHFRJQL]H�%OXH�6KLHOG�DV�WKH�W\SH�RI�QRQSURILW�FRUSRUDWLRQ�WKDW�GRHV�QRW�KROG�LWV�
DVVHWV�VXEMHFW�WR�FKDULWDEOH�REOLJDWLRQV��EHFDXVH�%OXH�6KLHOG¶V�JRYHUQDQFH�GRFXPHQWV�KDYH�QHYHU�
VWDWHG�WKDW�VXFK�DVVHWV�DUH�LUUHYRFDEO\�GHGLFDWHG�WR�SXEOLF�SXUSRVHV�DQG�KDYH�DOZD\V�DOORZHG�
VXFK�DVVHWV�WR�EH�GLVWULEXWHG�WR�%OXH�6KLHOG¶V�PHPEHUV���&DOLIRUQLD�FRXUWV�KDYH�DOVR�FRQVLVWHQWO\�
IRXQG�WKDW�QRQSURILW�FRUSRUDWLRQV�OLNH�%OXH�6KLHOG�WKDW�RSHUDWH�WR�VHUYH�RQO\�WKHLU�SD\LQJ�
PHPEHUV�DUH�QRW�FRQVLGHUHG�FKDULWLHV�DQG�WKHUHIRUH�GR�QRW�KROG�WKHLU�DVVHWV�VXEMHFW�WR�FKDULWDEOH�
REOLJDWLRQV���$GGLWLRQDOO\��FRXUWV�DFURVV�WKH�FRXQWU\�KDYH�IRXQG�VLPLODU�%OXH�&URVV���%OXH�6KLHOG�
SODQV�WR�ODFN�FKDULWDEOH�REOLJDWLRQV���%HFDXVH�%OXH�6KLHOG�LV�QRW�D�FKDULWDEOH�FRUSRUDWLRQ�DQG�KDV�
QHYHU�DFTXLUHG�DQ\�DVVHWV�ZLWK�WKH�FRQGLWLRQ�WKDW�WKH\�EH�XVHG�IRU�FKDULW\��WKHUH�DUH�VLPSO\�QR�
FKDULWDEOH�DVVHWV�IRU�WKH�'0+&�WR�RYHUVHH�DQG�SURWHFW�GXULQJ�WKH�FRXUVH�RI�WKH�3URSRVHG�
7UDQVDFWLRQ��

,I�'0+&�VHHNV�WR�LPSRVH�FKDULWDEOH�RU�HTXLYDOHQW�REOLJDWLRQV�XSRQ�%OXH�6KLHOG�UHODWLQJ�
WR�WKH�3URSRVHG�7UDQVDFWLRQ��LW�ZLOO�EH�DFWLQJ�LQ�H[FHVV�RI�LWV�DXWKRULW\�DQG�LQ�YLRODWLRQ�RI�
&RQVWLWXWLRQDO�SULQFLSOHV���6XFK�UHTXHVWV�ZLOO�DOVR�OHDG�HLWKHU�RU�ERWK�%OXH�6KLHOG�DQG�&DUH��VW�WR�
WHUPLQDWH�WKH�3URSRVHG�7UDQVDFWLRQ��OHDYLQJ�%OXH�6KLHOG�ZLWK�QR�0HGL�&DO�RSHUDWLRQV�DQG�&DUH�
�VW�DV�D�IRU�SURILW�0HGL�&DO�SODQ�WKDW�LV�UHTXLUHG�WR�VHUYH�LWV�VKDUHKROGHUV�WKDW�ZLOO�OLNHO\�VHOO�WR�
DQ�RXW�RI�VWDWH�IRU�SURILW�KHDOWK�SODQ���*LYHQ�WKDW�WKH�JURXSV�FDOOLQJ�IRU�'0+&�WR�VFUXWLQL]H�WKH�
3URSRVHG�7UDQVDFWLRQ�DUH�WKH�VDPH�RQHV�GHPDQGLQJ�WKDW�%OXH�6KLHOG�LQFUHDVH�LWV�SDUWLFLSDWLRQ�LQ�
0HGL�&DO�DQG�WKDW�DOO�KHDOWK�SODQV�VKRXOG�IRFXV�RQ�PHPEHUV�RYHU�VKDUHKROGHUV��WKLV�RXWFRPH�
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ZRXOG�VHUYH�QRQH�RI�WKH�JURXSV�LQYROYHG²DQG�FHUWDLQO\�QRW�WKH�PHPEHUV¶�LQWHUHVWV�
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,� $UWLFOH�����'RHV�1RW�$SSO\�WR�WKH�3URSRVHG�7UDQVDFWLRQ����

:KLOH�FHUWDLQ�SDUWLHV�KDYH�HQFRXUDJHG�'0+&�WR�DSSO\�$UWLFOH����WR�WKH�3URSRVHG�
7UDQVDFWLRQ��D�FDUHIXO�UHDGLQJ�RI�$UWLFOH���¶V�SURYLVLRQV�OHDGV�WR�WKH�LQHVFDSDEOH�FRQFOXVLRQ�WKDW�
LW�GRHV�QRW�DSSO\��DQG�ZDV�QHYHU�LQWHQGHG�WR�DSSO\��WR�WKH�W\SH�RI�WUDQVDFWLRQ�FRQWHPSODWHG�E\�
%OXH�6KLHOG�ZLWK�&DUH��VW���$UWLFOH�����GRHV�QRW�DSSO\�WR�WKH�3URSRVHG�7UDQVDFWLRQ�EHFDXVH�LW�LV�
QHLWKHU�D�FRQYHUVLRQ�QRU�D�UHVWUXFWXULQJ�RI�D�QRQSURILW�KHDOWK�FDUH�VHUYLFH�SODQ��%OXH�6KLHOG���
5DWKHU��WKH�3URSRVHG�7UDQVDFWLRQ�LQYROYHV�WKH�SXUFKDVH�DQG�FRQYHUVLRQ�RI�D�IRU�SURILW�KHDOWK�FDUH�
VHUYLFH�SODQ��&DUH��VW��WR�D�QRQSURILW�KHDOWK�FDUH�VHUYLFH�SODQ��ZKLFK�LV�QRW�JRYHUQHG�E\�$UWLFOH�
����

$� 7KH�3URSRVHG�7UDQVDFWLRQ�'RHV�1RW�&RQVWLWXWH�D�&RQYHUVLRQ��

7KH�3URSRVHG�7UDQVDFWLRQ�LV�QRW�D�FRQYHUVLRQ�DV�GHILQHG�LQ�+HDOWK�	�6DIHW\�&RGH�VHFWLRQ�
��������E����

>$@�³FRQYHUVLRQ´�RU�³FRQYHUW´�E\�D�QRQSURILW�KHDOWK�FDUH�VHUYLFH�SODQ�PHDQV�WKH�
WUDQVIRUPDWLRQ�RI�WKH�SODQ�IURP�QRQSURILW�WR�IRU�SURILW�VWDWXV��DV�GHWHUPLQHG�E\�WKH�
GLUHFWRU��

%OXH�6KLHOG�GRHV�QRW�LQWHQG�WR�FRQYHUW�LWVHOI�LQWR�D�IRU�SURILW�HQWLW\�WKURXJK�WKH�3URSRVHG�
7UDQVDFWLRQ�DQG�QR�HOHPHQW�RI�WKH�3URSRVHG�7UDQVDFWLRQ�VXSSRUWV�WKDW�FRQWHQWLRQ���%OXH�6KLHOG�LV�
QRW�DPHQGLQJ�LWV�DUWLFOHV�RI�LQFRUSRUDWLRQ�WR�EHFRPH�D�IRU�SURILW�FRUSRUDWLRQ�DQG�LV�QRW�
WUDQVIHUULQJ�DQ\�RI�LWV�DVVHWV�RU�EXVLQHVV�WR�D�IRU�SURILW�HQWLW\���7R�WKH�FRQWUDU\��%OXH�6KLHOG�
LQWHQGV�WR�SXUFKDVH�D�IRU�SURILW�HQWLW\��&DUH��VW��DQG�FRQYHUW�LW�LQWR�D�QRQSURILW�HQWLW\�ZLWK�D�VRFLDO�
ZHOIDUH�SXUSRVH�FRPSDUDEOH�WR�WKDW�RI�%OXH�6KLHOG���7KH�FRQYHUVLRQ�RI�&DUH��VW�IURP�IRU�SURILW�WR�
QRQSURILW�VWDWXV�GRHV�QRW�IDOO�ZLWKLQ�WKH�VFRSH�RI�$UWLFOH����EHFDXVH�LW�LV�WKH�FRPSOHWH�RSSRVLWH�RI�
ZKDW�$UWLFOH����LV�LQWHQGHG�WR�JRYHUQ²WKH�FRQYHUVLRQ�RI�QRQSURILW�KHDOWK�SODQV�WR�IRU�SURILW�
KHDOWK�SODQV����

%� 7KH�3URSRVHG�7UDQVDFWLRQ�'RHV�1RW�&RQVWLWXWH�D�5HVWUXFWXULQJ��

�� 7KH�3URSRVHG�7UDQVDFWLRQ�'RHV�1RW�0HHW�WKH�'HILQLWLRQ�RI�D�
5HVWUXFWXULQJ��

7KH�3URSRVHG�7UDQVDFWLRQ�GRHV�QRW�IDOO�ZLWKLQ�WKH�UHVWUXFWXULQJ�GHILQLWLRQ�XQGHU�+HDOWK�	�
6DIHW\�&RGH�VHFWLRQ���������G�������

>$@�³UHVWUXFWXULQJ´�RU�³UHVWUXFWXUH´�E\�D�QRQSURILW�KHDOWK�FDUH�VHUYLFH�SODQ�PHDQV�
WKH�VDOH��OHDVH��FRQYH\DQFH��H[FKDQJH��WUDQVIHU��RU�RWKHU�VLPLODU�GLVSRVLWLRQ�RI�D�
VXEVWDQWLDO�DPRXQW�RI�D�QRQSURILW�KHDOWK�FDUH�VHUYLFH�SODQ¶V�DVVHWV��DV�GHWHUPLQHG�
E\�WKH�GLUHFWRU��WR�D�EXVLQHVV�RU�HQWLW\�FDUULHG�RQ�IRU�SURILW���1RWKLQJ�LQ�WKLV�
VHFWLRQ�VKDOO�EH�FRQVWUXHG�WR�SURKLELW�WKH�GLUHFWRU�IURP�FRQVROLGDWLQJ�DFWLRQV�WDNHQ�
E\�D�SODQ�IRU�WKH�SXUSRVH�RI�WUHDWLQJ�WKH�FRQVROLGDWHG�DFWLRQV�DV�D�UHVWUXFWXULQJ�RU�
UHVWUXFWXUH�RI�WKH�SODQ����(PSKDVLV�DGGHG��

�������������������������������������������������
��$OO�UHIHUHQFHV�WR�³$UWLFOH���´�DUH�WR�&DOLIRUQLD�+HDOWK�	�6DIHW\�&RGH�'LYLVLRQ����&KDSWHU������$UWLFOH�����ZKLFK�
VSDQV���������������������
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:KLOH�FHUWDLQ�DGYRFDWHV�DVVHUW�WKDW�WKH�3URSRVHG�7UDQVDFWLRQ�LV�D�UHVWUXFWXULQJ��WKH\�DYRLG�
WKH�LQFRQYHQLHQFH�RI�DSSO\LQJ�WKH�GHILQLWLRQ�WR�WKH�IDFWV�WR�VXSSRUW�WKHLU�FRQWHQWLRQ���:KHQ�WKH�
VLPSOH�DQDO\VLV�LV�DFWXDOO\�FRQGXFWHG��WKH�FRQFOXVLRQ�LV�YHU\�FOHDU�±�WKH�3URSRVHG�7UDQVDFWLRQ�
GRHV�QRW�LQYROYH�DQ\�VDOH��OHDVH��FRQYH\DQFH��H[FKDQJH��WUDQVIHU��RU�RWKHU�VLPLODU�GLVSRVLWLRQ�RI�
%OXH�6KLHOG¶V�DVVHWV�WR�D�IRU�SURILW�HQWLW\���,QVWHDG��WKH�SURSRVDO�LQYROYHV�%OXH�6KLHOG¶V�SXUFKDVH�
RI�DQ�DVVHW��&DUH��VW��IRU�D�SULFH�RI������%�DQG�WKH�FRQYHUVLRQ�RI�&DUH��VW��IURP�D�IRU�SURILW�WR�D�
QRQSURILW�HQWLW\���7KH�3URSRVHG�7UDQVDFWLRQ�UHSUHVHQWV�WKH�FRPSOHWH�RSSRVLWH�IRUP�RI�WUDQVDFWLRQ�
�IRU�SURILW�WR�QRQSURILW��IURP�ZKDW�$UWLFOH����LV�LQWHQGHG�WR�JRYHUQ��QRQSURILW�WR�IRU�SURILW�����

:KHQ�WKH�3URSRVHG�7UDQVDFWLRQ�LV�FRQFOXGHG��LQFOXGLQJ�WKH�FRQYHUVLRQ�RI�&DUH��VW�IURP�D�
IRU�SURILW�KHDOWK�SODQ�WR�D�QRQSURILW�KHDOWK�SODQ��WKH�WZR�KHDOWK�SODQV�DW�LVVXH�±�%OXH�6KLHOG�DQG�
&DUH��VW²ZLOO�ERWK�EH�QRQSURILW�PXWXDO�EHQHILW�KHDOWK�SODQV�RZQHG�DQG�RSHUDWHG�E\�&DOLIRUQLD�
PXWXDO�EHQHILW�FRUSRUDWLRQV���9LHZHG�DV�DQ�LQWHJUDWHG�SODQ�RU�E\�LWV�LQGLYLGXDO�SDUWV��WKH�
3URSRVHG�7UDQVDFWLRQ�LV�QRW�D�UHVWUXFWXULQJ�DQG�GRHV�QRW�IDOO�ZLWKLQ�WKH�DPELW�RI�$UWLFOH�������

�� 7KH�3URSRVHG�7UDQVDFWLRQ�,V�6WDWXWRULO\�([HPSW�IURP�$SSOLFDWLRQ�RI�
$UWLFOH�������

(YHQ�LI�WKH�3URSRVHG�7UDQVDFWLRQ�GLG�PHHW�WKH�EDVLF�GHILQLWLRQ�RI�D�UHVWUXFWXULQJ��ZKLFK�LW�
GRHV�QRW��LW�ZRXOG�VWLOO�EH�H[HPSW�IURP�$UWLFOH����XQGHU�+HDOWK�	�6DIHW\�&RGH�VHFWLRQV�
��������H�����DQG������ZKLFK�LGHQWLI\�FHUWDLQ�WUDQVDFWLRQV�PHHWLQJ�VSHFLILHG�FULWHULD��VXFK�DV�WKH�
3URSRVHG�7UDQVDFWLRQ��DV�H[HPSW�IURP�DSSOLFDWLRQ�RI�$UWLFOH������$V�GLVFXVVHG�LQ�WKH�WH[W�UHODWHG�
WR�IRRWQRWHV���DQG����6HFWLRQ���������H��LV�LQWHQGHG�WR�H[HPSW�IURP�WKH�UHJXODWRU\�VFKHPH�RI�
$UWLFOH�����DPRQJ�RWKHU�WUDQVDFWLRQV��SXUFKDVHV�RI�IRU�SURILW�HQWLWLHV��OLNH�&DUH��VW��E\�PXWXDO�
EHQHILW�KHDOWK�SODQV��OLNH�%OXH�6KLHOG��

7KHUH�DUH�WZR�FDWHJRULHV�RI�WUDQVDFWLRQV�WKDW�DUH�HOLJLEOH�IRU�WKH�H[HPSWLRQ�VR�ORQJ�DV�WKH�
VSHFLILHG�FULWHULD�DUH�PHW���)LUVW�DUH�LQYHVWPHQWV�LQ�D�ZKROO\�RZQHG�VXEVLGLDU\�RI�WKH�QRQSURILW�
KHDOWK�FDUH�VHUYLFH�SODQ��6HFWLRQ���������H��������6HFRQG�DUH�VDOHV�RU�SXUFKDVHV�RI�SODQ�DVVHWV��
LQFOXGLQJ�LQWHUHVWV�LQ�ZKROO\�RZQHG�VXEVLGLDULHV�DQG�LQ�MRLQW�YHQWXUHV��SDUWQHUVKLSV��DQG�RWKHU�
LQYHVWPHQWV�LQ�IRU�SURILW�HQWLWLHV��6HFWLRQ���������H���������

7KH�FULWHULD�WKDW�PXVW�EH�PHW�IRU�HDFK�FDWHJRU\�RI�WUDQVDFWLRQ�DUH�HVVHQWLDOO\�WKH�VDPH��

�$� $Q\�SURILW�IURP�WKH�LQYHVWPHQW���H������RU�VDOH���H������ZLOO�QRW�LQXUH�WR�WKH�EHQHILW�
RI�DQ\�LQGLYLGXDO��

�%� 7KH�LQYHVWPHQW���H������RU�VDOH�RU�SXUFKDVH���H������LV�IXQGDPHQWDOO\�FRQVLVWHQW�
ZLWK�DQG�DGYDQFHV�WKH�SXEOLF�EHQHILW��FKDULWDEOH��RU�PXWXDO�EHQHILW�SXUSRVHV�RI�WKH�
SODQ��

�&� 7KH�SODQ�UHFHLYHV�DOO�SURFHHGV�IURP�WKH�VDOH���H�����RQO\���
�'� 1R�RIILFHU�RU�GLUHFWRU�RI�WKH�SODQ�KDV�DQ\�ILQDQFLDO�LQWHUHVW�FRQVWLWXWLQJ�D�FRQIOLFW�

RI�LQWHUHVW�LQ�WKH�VDOH�RU�SXUFKDVH��
�(� 7KH�WUDQVDFWLRQ�LV�FRQGXFWHG�DW�DUP¶V�OHQJWK�DQG�IRU�IDLU�PDUNHW�YDOXH��
�)� 7KH�VDOH�RU�SXUFKDVH�GRHV�QRW�DGYHUVHO\�LPSDFW�WKH�SODQ¶V�DELOLW\�WR�IXOILOO�LWV�

SXEOLF�EHQHILW��FKDULWDEOH��RU�PXWXDO�EHQHILW�SXUSRVHV��
�*� 7KH�LQYHVWPHQW�UHVXOWV�LQ�WKH�SURYLVLRQ�RI�VHUYLFHV��JRRGV��RU�LQVXUDQFH�WR�RU�IRU�

WKH�EHQHILW�RI�WKH�SODQ�RU�LWV�PHPEHUV��HQUROOHHV��RU�JURXSV���H�����(��RQO\���
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$V�D�WKUHVKROG�PDWWHU���WKH�IROORZLQJ�GLVFXVVLRQ�RI�WKH�H[HPSWLRQ�SURYLGHG�E\�VHFWLRQV�
��������H�����DQG�����ZLOO�IRFXV�RQ�%OXH�6KLHOG��WKH�RQO\�QRQSURILW�KHDOWK�FDUH�VHUYLFH�SODQ�
LQYROYHG�LQ�WKH�3URSRVHG�7UDQVDFWLRQ�����

D� 1R�3URILW�RI�%OXH�6KLHOG�:LOO�,QXUH�WR�WKH�%HQHILW�RI�$Q\�
,QGLYLGXDO�LQ�WKH�3URSRVHG�7UDQVDFWLRQ��

%OXH�6KLHOG�SURSRVHV�WR�SXUFKDVH�&DUH��VW�WKURXJK�LWV�QHZO\�FUHDWHG��ZKROO\�RZQHG�
VXEVLGLDU\�&XPXOXV�+ROGLQJ�&RPSDQ\��,QF����³&XPXOXV´���D�&DOLIRUQLD�QRQ�SURILW�PXWXDO�EHQHILW�
FRUSRUDWLRQ���%OXH�6KLHOG�ZLOO�EH�WKH�VROH�PHPEHU�RI�&XPXOXV���%OXH�6KLHOG�ZLOO�IXQG�&XPXOXV�
E\�PHDQV�RI�D�FDSLWDO�FRQWULEXWLRQ�RI�������ELOOLRQ�WR�HQDEOH�&XPXOXV�WR�SXUFKDVH�DOO�RI�WKH�
RXWVWDQGLQJ�VKDUHV�RI�FRPPRQ�DQG�SUHIHUUHG�VWRFN�RI�&DUH��VW�IRU�������ELOOLRQ�SXUVXDQW�WR�WKH�
6WRFN�3XUFKDVH�$JUHHPHQW�GDWHG�'HFHPEHU����������³63$´���WR�SD\�IRU�UHODWHG�WUDQVDFWLRQ�FRVWV��
DQG�IRU�ZRUNLQJ�FDSLWDO�SXUSRVHV���7KH�FUHDWLRQ�DQG�IXQGLQJ�RI�&XPXOXV�E\�%OXH�6KLHOG�ZLOO�
LPSOLFDWH�VHFWLRQ���������H���������

1R�LQGLYLGXDO�DVVRFLDWHG�ZLWK�%OXH�6KLHOG�ZLOO�EHQHILW�SHUVRQDOO\�IURP�WKH�LQYHVWPHQW�E\�
%OXH�6KLHOG�LQ�&XPXOXV�RU�E\�&XPXOXV¶�SXUFKDVH�RI�&DUH��VW���6SHFLILFDOO\��QR�LQGLYLGXDO�
DVVRFLDWHG�ZLWK�%OXH�6KLHOG�LV�D�VKDUHKROGHU�RI�&DUH��VW�RU�&XPXOXV��ZKLFK�KDV�QR�VKDUHKROGHUV���
RU�KROGV��GLUHFWO\�RU�LQGLUHFWO\���DQ\�RWKHU�IRUP�RI�RZQHUVKLS�LQWHUHVW��SURILW�SDUWLFLSDWLRQ��
VHFXULW\�RU�LQWHUHVW�WKH�YDOXH�RI�ZKLFK�LV�GHULYHG�IURP�RU�WLHG�WR�WKH�YDOXH�RI�&XPXOXV�RU�&DUH��VW��
RU�SDUWLFLSDWHV�LQ�DQ\�FRPSHQVDWLRQ��ERQXV��RU�RWKHU�SODQ��ULJKW�RU�EHQHILW�GHULYHG�IURP�RU�WLHG�WR�
WKH�YDOXH�RI�&XPXOXV��&DUH��VW�RU�WKH�3URSRVHG�7UDQVDFWLRQ����

:KLOH�WKH�RZQHUV�RI�&DUH��VW�ZLOO�EH�SDLG�IDLU�YDOXH�IRU�WKHLU�VKDUHV�RI�&DUH��VW��WKLV�LV�QR�
GLIIHUHQW�WKDQ�DQ\�RZQHU�RI�DQ�DVVHW�UHFHLYLQJ�WKH�SURFHHGV�RI�DQ�LQYHVWPHQW�RU�SXUFKDVH�PDGH�
E\�D�QRQSURILW�KHDOWK�SODQ��ZKHWKHU�LQ�D�SULYDWHO\�QHJRWLDWHG�WUDQVDFWLRQ�RU�RQ�WKH�RSHQ�PDUNHW���
7KH�DUJXPHQW�WKDW�UHFHLSW�RI�VDOH�SURFHHGV�E\�LQGLYLGXDO�RZQHUV�RI�DQ�DVVHW�SXUFKDVHG�E\�D�
QRQSURILW�KHDOWK�SODQ�FRQVWLWXWHV�SURKLELWHG�SHUVRQDO�LQXUHPHQW�ZRXOG�SUHFOXGH�DOO�DFTXLVLWLRQV�
DQG�LQYHVWPHQWV�E\�QRQSURILW�KHDOWK�SODQV�XQOHVV�WKH�VHOOHUV�RI�DVVHWV�EHLQJ�SXUFKDVHG�DUH�RWKHU�
QRQSURILWV���7KLV�UHVXOW�ZRXOG�EH�DEVXUG�DQG�UHSUHVHQWV�D�SHUYHUVLRQ�RI�WKH�SROLF\�XQGHUO\LQJ�
$UWLFOH�����

E� 7KH�3XUSRVH�LQ�$FTXLULQJ�&DUH��VW�,V�(QWLUHO\�&RQVLVWHQW�ZLWK�
%OXH�6KLHOG¶V�0XWXDO�%HQHILW�3XUSRVH�RI�0DNLQJ�+LJK�4XDOLW\�
+HDOWK�&DUH�$YDLODEOH�WR�,WV�0HPEHUV��

$V�0HGL�&DO�FRQWLQXHV�WR�JURZ�LQ�LPSRUWDQFH�DV�D�FULWLFDO�FRPSRQHQW�LQ�RXU�KHDOWKFDUH�
GHOLYHU\�V\VWHP��%OXH�6KLHOG�KDV�VRXJKW�WR�EHFRPH�LQYROYHG�LQ�WKH�0HGL�&DO�SURJUDP�LQ�D�
PHDQLQJIXO�ZD\���:LWK�WKH�H[SDQVLRQ�RI�0HGL�&DO�HOLJLELOLW\�DQG�WKH�LQFUHDVH�LQ�0HGL�&DO�
PDQDJHG�FDUH�DFWLYLW\�XQGHU�WKH�$IIRUGDEOH�&DUH�$FW��%OXH�6KLHOG�KDV�DFWLYHO\�H[SORUHG�
RSSRUWXQLWLHV�WR�HQWHU�WKH�0HGL�&DO�SURJUDP�HLWKHU�de novo�RU�E\�DFTXLVLWLRQ���$IWHU�PXFK�
GHOLEHUDWLRQ��DQG�H[SORUDWLRQ�RI�DOWHUQDWLYHV��%OXH�6KLHOG�FRQFOXGHG�WKDW�DFTXLULQJ�&DUH�VW�LV�WKH�
PRVW�HIIHFWLYH�ZD\�IRU�LW�WR�PRYH�LQWR�0HGL�&DO�PDQDJHG�FDUH���%OXH�6KLHOG�ZLOO�H[SDQG�LWV�
�������������������������������������������������
��&RPPHQWV�IURP�FHUWDLQ�VRXUFHV�GLVWUDFW�WKH�DQDO\VLV�E\�VOLGLQJ�WKH�IRFXV�IURP�%OXH�6KLHOG�WR�&DUH��VW�DQG�EDFN�
DJDLQ�ZLWK�WKH�VDPH�HIIHFW�DV�D�VWUHHW�FRUQHU�JDPH�RI�7KUHH�&DUG�0RQW\�±�LW�PDNHV�REVHUYDWLRQ�RI�WKH�WUXWK�PRUH�
GLIILFXOW����
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PHPEHUVKLS�RI�QHDUO\�����PLOOLRQ�HQUROOHHV�E\�RYHU���������OLYHV�FXUUHQWO\�VHUYHG�E\�&DUH��VW���
0RVW�LPSRUWDQWO\��WKH�JHRJUDSKLF�DQG�HFRQRPLF�SURILOH�RI�WKHVH�OLYHV��DV�ZHOO�DV�WKH�&DUH��VW�
SURGXFW�OLQHV��ZLOO�H[SDQG�WKH�GHSWK�DQG�EUHDGWK�RI�%OXH�6KLHOG¶V�FRYHUDJH���0RUHRYHU��ZLWK�%OXH�
6KLHOG¶V�ODUJHU�ILQDQFLDO�DQG�WHFKQRORJ\�UHVRXUFHV�WKH�&DUH��VW�PRGHO�FDQ�EH�H[SDQGHG�EH\RQG�
6RXWKHUQ�&DOLIRUQLD�WR�RWKHU�SDUWV�RI�WKH�6WDWH�WKDW�ZLOO�EHQHILW�IURP�WKH�FRPELQDWLRQ�RI�&DUH��VW�
H[SHUWLVH�DQG�WKH�UHVRXUFHV�RI�%OXH�6KLHOG����7KHUH�FDQ�EH�QR�VHULRXV�GRXEW�WKDW�WKH�VRFLDO�ZHOIDUH�
PLVVLRQ�RI�%OXH�6KLHOG�ZLOO�EH�HQKDQFHG�E\�WKH�3URSRVHG�7UDQVDFWLRQ��

(YHQ�ZKLOH�FHUWDLQ�FRQVXPHU�DQG�DGYRFDF\�JURXSV�KDYH�DUJXHG�IRU�ULJRURXV�VFUXWLQ\�RI�
WKH�3URSRVHG�7UDQVDFWLRQ��WKH\�KDYH�QRW�RSSRVHG�KDYLQJ�%OXH�6KLHOG�HQWHU�WKH�0HGL�&DO�PDUNHW���
)RU�H[DPSOH��+HDOWK�$FFHVV�RI�&DOLIRUQLD�KDV�FDOOHG�IRU�RYHUVLJKW�RI�WKH�3URSRVHG�7UDQVDFWLRQ��
EXW�KDV�QRW�DGYRFDWHG�DJDLQVW�WKH�SURSRVHG�&DUH��VW�DFTXLVLWLRQ���,Q�D�UHFHQW�LVVXH�EULHI��WKH\�
VWDWH�WKDW�%OXH�6KLHOG�³VKRXOG�PDNH�D�SRLQW�RI�SDUWLFLSDWLQJ�LQ�SURJUDPV�OLNH�0HGL�&DO�DQG�
&RYHUHG�&DOLIRUQLD���7KH�DFTXLVLWLRQ�RI�&DUH�VW�PRYHV�%OXH�6KLHOG�LQ�WKLV�GLUHFWLRQ���´��$���
:ULJKW��-���+LOPDQ��+HDOWK�$FFHVV�RI�&DOLIRUQLD�,VVXH�%ULHI��-XQH�����������%OXH�6KLHOG�DJUHHV�
DQG�ORRNV�IRUZDUG�WR�HQWHULQJ�WKH�0HGL�&DO�PDUNHW�ZLWK�LWV�DFTXLVLWLRQ�RI�&DUH��VW��

1R�VHULRXV�DUJXPHQW�FDQ�EH�PDGH��RU�KDV�EHHQ�PDGH��WKDW�WKH�DFTXLVLWLRQ�RI�&DUH��VW�
UHVXOWLQJ�LQ�%OXH�6KLHOG¶V�HQWU\�LQWR�WKH�0HGL&DO�PDUNHW�LV�QRW�JRRG�IRU�WKH�6WDWH�RI�&DOLIRUQLD�RU�
LV�LQFRQVLVWHQW�ZLWK�%OXH�6KLHOG¶V�VRFLDO�ZHOIDUH�PLVVLRQ��

F� %OXH�6KLHOG�5HFHLYHV�$OO�3URFHHGV�IURP�WKH�6DOH��

%OXH�6KLHOG�LV�QRW�VHOOLQJ�DQ\WKLQJ�LQ�WKH�3URSRVHG�7UDQVDFWLRQ��VR�WKHUH�DUH�QR�UHOHYDQW�
SURFHHGV�WR�DQDO\]H���2Q�WKH�RWKHU�KDQG��WKHUH�LV�QR�TXHVWLRQ�WKDW�%OXH�6KLHOG�ZLOO�REWDLQ������
RI�WKH�RZQHUVKLS�RI�&DUH��VW�LQ�WKH�3URSRVHG�7UDQVDFWLRQ����

G� 1R�2IILFHU�RU�'LUHFWRU�RI�%OXH�6KLHOG�+DV�$Q\�)LQDQFLDO�
,QWHUHVW�LQ�&DUH��VW�RU�LQ�WKH�3URSRVHG�7UDQVDFWLRQ�,WVHOI�WKDW�
:RXOG�&RQVWLWXWH�RU�&UHDWH�D�&RQIOLFW�RI�,QWHUHVW��

$V�GLVFXVVHG�DERYH��QR�%OXH�6KLHOG�RIILFHU�RU�GLUHFWRU�KDV�DQ\�ILQDQFLDO�LQWHUHVW��GLUHFW�RU�
LQGLUHFW��LQ�WKH�3URSRVHG�7UDQVDFWLRQ����

H� 7KH�3URSRVHG�7UDQVDFWLRQ�:DV�&RQGXFWHG�DW�$UPV�/HQJWK�DW�
)DLU�0DUNHW�9DOXH��

%OXH�6KLHOG�LV�FDUU\LQJ�RXW�WKLV�WUDQVDFWLRQ�WR�IXUWKHU�%OXH�6KLHOG¶V�VRFLDO�ZHOIDUH�
PLVVLRQ���%OXH�6KLHOG�LV�QRW�FXUUHQWO\�D�EXVLQHVV�DVVRFLDWH�RI�DQG�GRHV�QRW�FXUUHQWO\�VKDUH�DQ\�
EXVLQHVV�LQWHUHVW�ZLWK�&DUH��VW�DQG�WKHUH�DUH�QR�LPSOLHG�WHUPV�RU�VSHFLDO�XQGHUVWDQGLQJV�ZKLFK�
KDYH�QRW�EHHQ�LQFOXGHG�LQ�WKH�63$�DQG�GLVFORVHG�WR�WKH�'0+&���1HLWKHU�&DUH��VW�QRU�DQ\�RI�LWV�
RIILFHUV��GLUHFWRUV�RU�VKDUHKROGHUV�KDYH�DQ�LQIOXHQFH�RYHU�%OXH�6KLHOG¶V�PDQDJHPHQW�RU�ERDUG�RI�
GLUHFWRUV���6LPLODUO\��%OXH�6KLHOG�KDV�QR�LQIOXHQFH�RYHU�&DUH��VW��LWV�PDQDJHPHQW��GLUHFWRUV�RU�
VKDUHKROGHUV�WKURXJK�VWRFN�RZQHUVKLS��FRQWUDFW��RWKHU�WKDQ�WKH�63$��RU�RWKHUZLVH��

$V�KDV�EHHQ�GHVFULEHG�LQ�WKH�&DUH��VW�QRWLFH�RI�PDWHULDO�PRGLILFDWLRQ��WKH�3URSRVHG�
7UDQVDFWLRQ�UHIOHFWHG�LQ�WKH�63$���LQFOXGLQJ�WKH������ELOOLRQ�SXUFKDVH�SULFH��ZDV�WKH�UHVXOW�RI�DQ�
H[WHQVLYH�DXFWLRQ�SURFHVV�FRQGXFWHG�RYHU�VHYHUDO�PRQWKV�E\�&DUH��VW�XQGHU�WKH�VXSHUYLVLRQ�RI�WKH�
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&DUH��VW�%RDUG�RI�'LUHFWRUV�ZLWK�WKH�DVVLVWDQFH�RI�LQGHSHQGHQW�ILQDQFLDO�DGYLFH�DQG�OHJDO�DGYLFH���
7KHUH�LV�QR�EDVLV�IRU�FRQFOXGLQJ�WKDW�DQ\�LQIOXHQFH�ZDV�H[HUWHG�RQ�%OXH�6KLHOG�E\�RU�RQ�EHKDOI�RI�
&DUH��VW���7KH�VDOH�SURFHVV�OHDGLQJ�XS�WR�WKH�3URSRVHG�7UDQVDFWLRQ�FRQIRUPHG�WR�EHVW�SUDFWLFHV�
IRU�VDOH�RI�FRQWURO�WUDQVDFWLRQV��

7KH�SURSRVHG�SXUFKDVH�SULFH�RI������%�UHSUHVHQWV�IDLU�PDUNHW�YDOXH�IRU�WKH�DFTXLVLWLRQ�RI�
&DUH��VW���%OXH�6KLHOG¶V�ELGV�DQG�XOWLPDWH�SXUFKDVH�SULFH�ZHUH�GHYHORSHG�E\�PDQDJHPHQW�ZLWK�
WKH�DVVLVWDQFH�RI�DQ�LQGXVWU\�DQDO\VW�DQG�DSSURYHG�E\�WKH�%OXH�6KLHOG�%RDUG�RI�'LUHFWRUV�ZLWK�WKH�
DGYLFH�RI�LWV�ILQDQFLDO�DGYLVRU�DQG�FRQILUPHG�E\�DQ�LQGHSHQGHQW�IDLUQHVV�RSLQLRQ�SURYLGHG�E\�DQ�
LQGHSHQGHQW�LQYHVWPHQW�EDQNLQJ�ILUP�QRW�RWKHUZLVH�DVVRFLDWHG�ZLWK�WKH�3URSRVHG�7UDQVDFWLRQ������

7KHUH�LV�QR�EHWWHU�JDXJH�RI�IDLU�PDUNHW�YDOXH�WKDQ�WKH�UHVXOWV�RI�DQ�DFWLYH�DXFWLRQ�SURFHVV�
ZLWK�VHYHUDO�DFWLYH�DQG�ILQDQFLDOO\�TXDOLILHG�SDUWLFLSDQWV��ZKLFK�LV�KRZ�WKH�SXUFKDVH�SULFH�IRU�WKH�
3URSRVHG�7UDQVDFWLRQ�ZDV�GHULYHG��VXEMHFW�WR�FRQILUPDWLRQ�WKDW�WKH�ZLQQLQJ�SXUFKDVH�SULFH�ZDV�
IDLU�WR�%OXH�6KLHOG�DV�ZHOO����

I� 7KH�3URSRVHG�7UDQVDFWLRQ�:LOO�1RW�$GYHUVHO\�,PSDFW�%OXH�
6KLHOG¶V�$ELOLW\�WR�)XOILOO�,WV�0XWXDO�%HQHILW�3XUSRVHV��

%OXH�6KLHOG¶V�FXUUHQW�RSHUDWLRQV�ZLOO�QRW�EH�DGYHUVHO\�DIIHFWHG�LQ�DQ\�ZD\�E\�WKH�
3URSRVHG�7UDQVDFWLRQ�EHFDXVH�%OXH�6KLHOG�LV�QRW�SURSRVLQJ�WR�GLVSRVH�RI�DQ\�RSHUDWLQJ�DVVHWV�
WKURXJK�WKH�3URSRVHG�7UDQVDFWLRQ���:LWK�UHVSHFW�WR�WKH������%�LQ�IXQGV�WKDW�%OXH�6KLHOG�ZLOO�EH�
LQYHVWLQJ�LQ�&DUH��VW��VXFK�LQYHVWPHQW�ZLOO�QRW�DIIHFW�%OXH�6KLHOG¶V�DELOLW\�WR�FRPSO\�ZLWK�WKH�
UHVHUYH�UHTXLUHPHQWV�IRXQG�LQ�&DOLIRUQLD�&RGH�RI�5HJXODWLRQV��WLWOH�����VHFWLRQ�����������$V�
LQGLFDWHG�LQ�ILQDQFLDO�VWDWHPHQWV�VXEPLWWHG�WR�WKH�'0+&��DV�RI�WKH�TXDUWHU�HQGHG�6HSWHPEHU�����
������%OXH�6KLHOG�KDV�D�WDQJLEOH�QHW�HTXLW\��71(��RI�����������������ZLWK�UHTXLUHG�71(�RI�
���������������7KH������%�WUDQVIHU�GRHV�QRW�UHSUHVHQW�D�VLJQLILFDQW�UHGXFWLRQ�LQ�FDSLWDO�IRU�71(�
FRPSOLDQFH�SXUSRVHV�EHFDXVH�RI�WKH�VLJQLILFDQW�VXUSOXV�FXUUHQWO\�PDLQWDLQHG����%OXH�6KLHOG�
FXUUHQWO\�KDV��������RI�LWV�PLQLPXP�UHTXLUHG�71(���8VLQJ�TXDUWHU�HQGHG�6HSWHPEHU����������
ILQDQFLDO�VWDWHPHQWV��D�GHGXFWLRQ�RI�������ELOOLRQ�LQ�71(�ZRXOG�VWLOO�OHDYH�%OXH�6KLHOG�ZLWK�71(�
RI������������������%OXH�6KLHOG�ZRXOG�VWLOO�KDYH��������RI�LWV�PLQLPXP�UHTXLUHG�71(��ZKLFK�LV�
VWLOO�ZHOO�DERYH�WKH�DPRXQW�KHOG�E\�PDQ\�RI�LWV�FRPSHWLWRUV�LQFOXGLQJ�$QWKHP�%OXH�&URVV�������
RI�LWV�PLQLPXP�71(��DQG�+HDOWK�1HW�������RI�LWV�PLQLPXP�71(��EDVHG�RQ�ILQDQFLDO�VWDWHPHQWV�
VXEPLWWHG�WR�WKH�'HSDUWPHQW�IRU�TXDUWHU�HQGHG�6HSWHPEHU�����������

%OXH�6KLHOG�ZLOO�ILQDQFH�LWV�LQYHVWPHQW�LQ�&XPXOXV�IURP�DYDLODEOH�IXQGV�RQ�KDQG�ZLWKRXW�
WKH�QHFHVVLW\�RI�LQFXUULQJ�GHEW�WR�ILQDQFH�WKH�LQYHVWPHQW�DQG�WKH�3URSRVHG�7UDQVDFWLRQ���
7KHUHIRUH��QR�ULVN�RI�ILQDQFLDO�VWUDLQ�LV�SUHVHQWHG�IURP�DQ\�DFTXLVLWLRQ�LQGHEWHGQHVV��

J� 7KH�3URSRVHG�7UDQVDFWLRQ�:LOO�5HVXOW�LQ�WKH�3URYLVLRQ�RI�
6HUYLFHV��*RRGV��RU�,QVXUDQFH�WR�RU�IRU�WKH�%HQHILW�RI�WKH�3ODQ�
RU�,WV�0HPEHUV��(QUROOHHV��RU�*URXSV��

:KLOH�FXUUHQW�%OXH�6KLHOG�HQUROOHHV�ZKR�SDUWLFLSDWH�LQ�HPSOR\HU�SURYLGHG�LQVXUDQFH�PD\�
QRW�LPPHGLDWHO\�UHTXLUH�&DUH��VW¶V�VHUYLFHV��VRPH�PD\�LQ�WKH�IXWXUH�DV�D�UHVXOW�RI�FKDQJHV�LQ�
HPSOR\PHQW�VWDWXV��LQMXU\��LOOQHVV�RU�RWKHU�FDXVHV���7KH�DYDLODELOLW\�RI�WKHVH�DGGLWLRQDO�SURGXFWV�
DQG�VHUYLFHV�WKURXJK�0HGL�&DO�SURYLGHV�D�SRWHQWLDO�EHQHILW�WR�H[LVWLQJ�HQUROOHHV�WKDW�ZRXOG�QRW�
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RWKHUZLVH�EH�DYDLODEOH�WR�WKHP�EXW�IRU�WKLV�3URSRVHG�7UDQVDFWLRQ��

&� %HFDXVH�WKH�3URSRVHG�7UDQVDFWLRQ�,V�1RW�D�&RQYHUVLRQ�RU�5HVWUXFWXULQJ��
'0+&�+DV�1HLWKHU�WKH�2EOLJDWLRQ�1RU�WKH�$XWKRULW\�WR�$SSO\�$UWLFOH����
5HTXLUHPHQWV�8QGHU�+HDOWK�	�6DIHW\�&RGH�6HFWLRQ���������D���

$UWLFOH����FRQWDLQV�D�VSHFLDO�SURYLVLRQ�IRU�WKH�FRQYHUVLRQ�RU�UHVWUXFWXULQJ�RI�QRQSURILW�
PXWXDO�EHQHILW�KHDOWK�FDUH�VHUYLFH�SODQV�LQ�+HDOWK�	�6DIHW\�&RGH�6HFWLRQ���������D���ZKLFK�
SURYLGHV�DV�IROORZV��

7KLV�DUWLFOH�VKDOO�DSSO\�WR�WKH�UHVWUXFWXULQJ�RU�FRQYHUVLRQ�RI�QRQSURILW�PXWXDO�
EHQHILW�KHDOWK�FDUH�VHUYLFH�SODQV�WR�WKH�H[WHQW�WKHVH�SODQV�KDYH�KHOG�RU�FXUUHQWO\�
KROG�DVVHWV�VXEMHFW�WR�D�FKDULWDEOH�WUXVW�REOLJDWLRQ��DV�GHWHUPLQHG�E\�WKH�GLUHFWRU���
�HPSKDVLV�DGGHG��

%HFDXVH�WKH�3URSRVHG�7UDQVDFWLRQ�LV�QRW�D�³FRQYHUVLRQ´�RU�³UHVWUXFWXULQJ´�DQG�EHFDXVH�LW�
ZRXOG�EH�H[HPSW��IURP�FRQVLGHUDWLRQ�DV�D�³UHVWUXFWXULQJ´�HYHQ�LI�LW�GLG�ILW�WKH�GHILQLWLRQ��$UWLFOH�
���GRHV�QRW�DSSO\���0RUHRYHU��%OXH�6KLHOG�KDV�QHYHU�KHOG�DQG�GRHV�QRW�FXUUHQWO\�KROG�FKDULWDEOH�
DVVHWV��ZKLFK�DOVR�HOLPLQDWHV�DSSOLFDWLRQ�RI�$UWLFOH�����HYHQ�LI�WKH�3URSRVHG�7UDQVDFWLRQ�LQYROYHG�
D�FRQYHUVLRQ�RU�UHVWUXFWXULQJ���6SHFLILFDOO\��ZH�QRWH�WKH�IROORZLQJ��

x '0+&�DSSURYDO�RI�WKH�3URSRVHG�7UDQVDFWLRQ��DQG�WKH�DVVRFLDWHG�ILOLQJ�RI�UHSRUWV�
DQG�SODQV�UHTXHVWHG�E\�FRQVXPHU�JURXSV��XQGHU�+HDOWK�	�6DIHW\�&RGH�VHFWLRQV�
��������D�����������D���DQG���������E��LV�RQO\�UHTXLUHG�LI�WKH�3URSRVHG�
7UDQVDFWLRQ�LV�D�UHVWUXFWXULQJ�RU�FRQYHUVLRQ��

x '0+&�LV�QRW�UHTXLUHG�WR�LQYHVWLJDWH�WKH�H[WHQW�WR�ZKLFK�D�PXWXDO�EHQHILW�KHDOWK�
FDUH�VHUYLFH�SODQ�KDV�KHOG�DVVHWV�VXEMHFW�WR�D�FKDULWDEOH�WUXVW�XQOHVV�WKH�3URSRVHG�
7UDQVDFWLRQ�LV�D�UHVWUXFWXULQJ�RU�FRQYHUVLRQ����+HDOWK�	�6DIHW\�&RGH�
���������D����

x '0+&�LV�QRW�UHTXLUHG�WR�WDNH�DQ\�DFWLRQV�ZLWK�UHVSHFW�WR�SXEOLF�EHQHILW�SURJUDPV�
RU�FKDULWDEOH�WUXVW�UHTXLUHPHQWV��H�J���IDLU�PDUNHW�YDOXH�GHWHUPLQDWLRQV��VHW�DVLGHV��
DQDO\VLV�RI�GLUHFWRU�RU�RIILFHU�LQGHSHQGHQFH��XQOHVV�WKH�3URSRVHG�7UDQVDFWLRQ�LV�D�
UHVWUXFWXULQJ�RU�FRQYHUVLRQ����+HDOWK�	�6DIHW\�&RGH�����������E���F���
���������F����

x '0+&�LV�QRW�UHTXLUHG�WR�FKDUJH�D�IHH�RU�KLUH�H[SHUWV�WR�UHYLHZ�D�3URSRVHG�
7UDQVDFWLRQ�WKDW�LV�QRW�D�UHVWUXFWXULQJ�RU�FRQYHUVLRQ����+HDOWK�	�6DIHW\�&RGH�
�����������

�������������������������������������������������
��,Q�WKH�OLPLWHG�LQVWDQFH�ZKHUH��$��D�UHVWUXFWXULQJ�LV�IRXQG�WR�H[LVW�DQG��%��WKH�SODQ�VHHNLQJ�WR�UHVWUXFWXUH�DSSOLHV�IRU�
D�UHVWUXFWXULQJ�H[HPSWLRQ��'0+&�PD\�WDNH�WKH�IROORZLQJ�DFWLRQV��

�� $SSURYH�DQ�DSSOLFDWLRQ�IRU�PDWHULDO�PRGLILFDWLRQ�GHPRQVWUDWLQJ�WKDW�WKH�SODQ�PHHWV�WKH�UHOHYDQW�H[HPSWLRQ���
�+HDOWK�	�6DIHW\�&RGH����������I����

�� 6HHN�SXEOLF�UHYLHZ�DQG�FRPPHQW�RQ�DQ�H[HPSWLRQ�SURSRVHG�E\�WKH�GLUHFWRU����+HDOWK�	�6DIHW\�&RGH�
���������J����

�� $GG�FRQGLWLRQV�WR�DQ�DSSURYDO�RI�D�PDWHULDO�PRGLILFDWLRQ�WR�VDWLVI\�UHVWUXFWXULQJ�H[HPSWLRQ�UHTXLUHPHQWV���
�+HDOWK�	�6DIHW\�&RGH����������K����
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x '0+&�LV�QRW�UHTXLUHG�WR�SXEOLVK�QRWLFH��VROLFLW�FRPPHQWV��RU�KROG�D�SXEOLF�
KHDULQJ�UHJDUGLQJ�D�3URSRVHG�7UDQVDFWLRQ�WKDW�LV�QRW�D�UHVWUXFWXULQJ�RU�FRQYHUVLRQ���
�+HDOWK�	�6DIHW\�&RGH������������

x '0+&�LV�QRW�UHTXLUHG�WR�GHWHUPLQH�ZKHWKHU�D�KHDOWK�FDUH�VHUYLFH�SODQ�KDV�
FRPSOLHG�ZLWK�LWV�QRQ�FKDULWDEOH�REOLJDWLRQV��LQFOXGLQJ�WKRVH�VHW�IRUWK�LQ�SODQ�
DUWLFOHV�UH��GHGLFDWLRQ�DQG�GLVWULEXWLRQ�RI�DVVHWV���RU�WR�WDNH�UHODWHG�DFWLRQV�WR�
SURWHFW�WKH�IDLU�PDUNHW�YDOXH�RI�DVVHWV���VHHN�WR�DYRLG�FRQIOLFWV�RI�LQWHUHVW�RU�XQGXH�
LQIOXHQFH�RU�FRQWURO�UHJDUGLQJ�D�SURSRVHG�GLVWULEXWLRQ�RI�DVVHWV�XQOHVV�WKH�
3URSRVHG�7UDQVDFWLRQ�LV�D�UHVWUXFWXULQJ�RU�FRQYHUVLRQ����+HDOWK�	�6DIHW\�&RGH�
����������F���G����

7KH�UHDVRQ�'0+&�LV�QRW�UHTXLUHG�RU�HYHQ�DXWKRUL]HG�WR�WDNH�WKHVH�DFWLRQV�LQ�WKH�DEVHQFH�
RI�D�FRQYHUVLRQ�RU�UHVWUXFWXULQJ�LV�FOHDU���$V�LV�WKH�FDVH�ZLWK�$UWLFOH����JHQHUDOO\��WKHVH�VSHFLILF�
$UWLFOH����DFWLRQV�VLPSO\�GR�QRW�DSSO\�WR�D�WUDQVDFWLRQ�WKDW�LV�QRW�D�FRQYHUVLRQ�RU�UHVWUXFWXULQJ���
9DULRXV�DUJXPHQWV�DQG�SXUSRUWHG�VWDWHPHQWV�RI�WKH�ODZ�DQG�IDFWV�KDYH�EHHQ�PDGH�E\�YDULRXV�
JURXSV�ZLWK�WKH�JRDO�RI�LPSRVLQJ�D�FKDULWDEOH�VHW�DVLGH�RQ�%OXH�6KLHOG¶V�SULYDWH�DVVHWV���7KHVH�
DWWHPSWV�DUH�EDVHG�XSRQ�PLVWDNHQ�DQDO\VHV�RI�ODZ��H�J���WKDW�'0+&�KDV�WKH�DXWKRULW\�WR�
LQYHVWLJDWH�VXFK�DVVHWV�LQ�WKH�DEVHQFH�RI�D�FRQYHUVLRQ�RU�UHVWUXFWXULQJ��WKDW�'0+&�KDV�XQIHWWHUHG�
GLVFUHWLRQ�WR�LPSRVH�FKDULWDEOH�WUXVW�REOLJDWLRQV�ZKHQ�LWV�UHOHYDQW�DXWKRULW\�LV�DFWXDOO\�OLPLWHG�WR�
WKDW�VSHFLILFDOO\�GHVFULEHG�LQ�$UWLFOH������RU�LQDFFXUDWH�VWDWHPHQWV�RI�IDFW��H�J���WKDW�WKH�
WUDQVDFWLRQ�FRQVWLWXWHV�D�UHVWUXFWXULQJ�ZKHQ�LW�GRHV�QRW��WKDW�%OXH�6KLHOG¶V�DVVHWV�DUH�VXEMHFW�WR�
FKDULWDEOH�WUXVW�REOLJDWLRQV�ZKHQ�WKH\�DUH�QRW������7KHVH�RWKHUZLVH�ZHOO�PHDQLQJ�DGYRFDWHV�VHHN�
WR�KDYH�'0+&�LPSRVH�FKDULWDEOH�VHW�DVLGH�REOLJDWLRQV�RQ�%OXH�6KLHOG�ZLWKRXW�DQ\�OHJDO�EDVLV�RU�
IDFWXDO�VXSSRUW�EDVHG�XSRQ�D�PLVSODFHG�UHOLDQFH�RQ�+HDOWK�	�6DIHW\�&RGH�6HFWLRQ���������H���
LJQRULQJ�WKH�IDFW�WKDW�VXFK�DQ�DFWLRQ��ZRXOG�FRQVWLWXWH��DPRQJ�RWKHU�WKLQJV��DQ�XQODZIXO�WDNLQJ�RI�
%OXH�6KLHOG¶V�DVVHWV�WKDW�LV�SURKLELWHG�XQGHU�WKH��WK�$PHQGPHQW�RI�WKH�8�6��&RQVWLWXWLRQ�DQG�
$UWLFOH�,��6HFWLRQ����RI�WKH�&DOLIRUQLD�&RQVWLWXWLRQ����

,Q�DGGLWLRQ�WR�WKH�DEVHQFH�RI�D�FRQYHUVLRQ�RU�UHVWUXFWXULQJ�WKDW�LV�D�SUHUHTXLVLWH�WR�WKH�
DSSOLFDWLRQ�RI�$UWLFOH�����WKH�VHFRQG�EDVLV�IRU�WKH�DSSOLFDWLRQ�RI�$UWLFOH����XQGHU�6HFWLRQ�
��������D��LV�DOVR�PLVVLQJ�LQ�WKH�3URSRVHG�7UDQVDFWLRQ���WKH�DEVHQFH�RI�FKDULWDEOH�DVVHWV�RU�
FKDULWDEOH�WUXVW�REOLJDWLRQV�RI�%OXH�6KLHOG��

,,� %OXH�6KLHOG�,V�1RW�D�&KDULW\�DQG�+ROGV�1R�$VVHWV�WKDW�$UH�6XEMHFW�WR�&KDULWDEOH�
7UXVW�2EOLJDWLRQV��

7KH�DSSOLFDEOH�VWDWXWRU\�VWDQGDUGV�ZLWK�UHVSHFW�WR�GHWHUPLQLQJ�ZKHWKHU�D�FRUSRUDWLRQ�LV�
GHHPHG�WR�EH�D�FKDULWDEOH��SXEOLF�EHQHILW��FRUSRUDWLRQ�DQG�VXEMHFW�WR�WKH�OHJDO�VWDQGDUGV�GHDOLQJ�
ZLWK�FKDULWDEOH�DVVHWV�LQ�&DOLIRUQLD�LV��FRQWDLQHG�LQ�WKH�&DOLIRUQLD�1RQSURILW�&RUSRUDWLRQ�/DZ���

�������������������������������������������������
��'HVSLWH�DUJXPHQWV�WKDW�+HDOWK�	�6DIHW\�&RGH����������H��JLYHV�'0+&�XQIHWWHUHG�GLVFUHWLRQ�WR�LPSRVH�FKDULWDEOH�
WUXVW�REOLJDWLRQV�RQ�KHDOWK�SODQ�DVVHWV��VXFK�VHFWLRQ�VWDQGV�RQO\�IRU�WKH�SURSRVLWLRQ�WKDW�WKH�SRZHUV�RI�YDULRXV�
UHJXODWRU\�ERGLHV�WR�LPSRVH�FKDULWDEOH�WUXVW�REOLJDWLRQV�XSRQ�D�PXWXDO�EHQHILW�FRUSRUDWLRQ�UHPDLQ�WKH�VDPH�DIWHU�WKH�
SDVVDJH�RI�$UWLFOH����DV�WKH\�GLG�EHIRUH����See, e.g.��WKH�GLVFXVVLRQ�RI�&DOLIRUQLD�FRXUWV¶�UXOLQJV�UH��FRUSRUDWH�FKDULW\�
YHUVXV�QRQ�FKDULW\�GHWHUPLQDWLRQV�EHORZ���
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(IIHFWLYH�-DQXDU\�����������&DOLIRUQLD�IRUPDOL]HG�WKH�GLVWLQFWLRQV�EHWZHHQ�YDULRXV�FDWHJRULHV�RI�
QRQSURILW�FRUSRUDWLRQV�ZLWKLQ�WKH�&DOLIRUQLD�3XEOLF�%HQHILW�&RUSRUDWLRQ�/DZ��WKH�0XWXDO�%HQHILW�
&RUSRUDWLRQ�/DZ��DQG�UHODWHG�VHFWLRQV�RI�WKH�&DOLIRUQLD�&RUSRUDWLRQV�&RGH��H�J���VHFWLRQ���������
7KHVH�VWDWXWHV�FRGLILHG�WKH�SULQFLSOHV�DQG�GLVWLQFWLRQV�H[SUHVVHG�LQ�WKH�ODZ�SULRU�WR�WKDW�WLPH��

$� %OXH�6KLHOG�,V�1RW�D�&KDULWDEOH��3XEOLF�%HQHILW��&RUSRUDWLRQ�XQGHU�
&DOLIRUQLD�/DZ�DQG��DV�6XFK��'RHV�1RW�+ROG�,WV�$VVHWV�LQ�&KDULWDEOH�7UXVW��

7KH�&DOLIRUQLD�1RQSURILW�&RUSRUDWLRQ�/DZ�GHILQHV�SXEOLF�EHQHILW�DQG�PXWXDO�EHQHILW�
FRUSRUDWLRQV�E\�WKHLU�JRYHUQDQFH�GRFXPHQWV�DQG�%OXH�6KLHOG¶V�JRYHUQDQFH�GRFXPHQWV�KDYH�
QHYHU�FRQWDLQHG�DQ\�SXEOLF�EHQHILW�UHTXLUHPHQWV�DQG�KDYH�DOZD\V�EHHQ�FRQVLVWHQW�ZLWK�WKRVH�RI�D�
PXWXDO�EHQHILW�FRUSRUDWLRQ��

�� 8QGHU�WKH�&DOLIRUQLD�1RQSURILW�&RUSRUDWLRQ�/DZ��WKH�6WDWXV�RI�D�
&RUSRUDWLRQ��DQG�WKH�/DZV�$SSOLFDEOH�WR�,W��$UH�(VWDEOLVKHG�E\�
5HIHUHQFH�WR�LWV�*RYHUQDQFH�'RFXPHQWV��

8QGHU�&DOLIRUQLD�ODZ��WKH�FRUSRUDWH�JRYHUQDQFH�GRFXPHQWV��DUWLFOHV�DQG�E\ODZV��
SULPDULO\�GHILQH�KRZ�QRQSURILW�FRUSRUDWH�DVVHWV�DUH�KHOG���7KH�WZR�GLVSRVLWLYH�SURYLVLRQV�DUH�WKH�
³SXUSRVHV�FODXVH´�DQG�WKH�³GLVVROXWLRQ�FODXVH�´��,I�WKH�SXUSRVHV�FODXVH�GHGLFDWHV�D�FRUSRUDWLRQ¶V�
DVVHWV�WR�FKDULWDEOH�RU�SXEOLF�SXUSRVHV�DQG�WKH�GLVVROXWLRQ�FODXVH�UHTXLUHV�WKDW�DVVHWV�EH�
GLVWULEXWHG�WR�HQWLWLHV�ZLWK�VLPLODU�SXUSRVHV�XSRQ�GLVVROXWLRQ��WKH�QRQSURILW�FRUSRUDWLRQ�VKDOO�EH�
GHHPHG�D�SXEOLF�EHQHILW�FRUSRUDWLRQ��L�H���D�FKDULW\�����See��&RUS��&RGH�������E���UHTXLULQJ�
SXEOLF�EHQHILW�FRUSRUDWLRQV�WR�KDYH�D�FKDULWDEOH�GHGLFDWLRQ�FODXVH�ZLWKLQ�WKHLU�DUWLFOHV�RI�
LQFRUSRUDWLRQ�WKDW�H[SUHVVO\�VWDWHV�WKDW�WKH�DVVHWV�DUH�KHOG�IRU�³FKDULWDEOH�RU�SXEOLF´�SXUSRVHV�DQG�
D�SURYLVLRQ�VWDWLQJ�WKDW�WKH�FRUSRUDWLRQ�QRW�EH�RUJDQL]HG�IRU�WKH�SULYDWH�EHQHILW�RI�DQ\�SHUVRQ�����
,I�WKH�SXUSRVHV�FODXVH�GRHV�QRW�LUUHYRFDEO\�GHGLFDWH�D�FRUSRUDWLRQ¶V�DVVHWV�WR�FKDULWDEOH�RU�SXEOLF�
SXUSRVHV��DQG�LI�WKH�GLVVROXWLRQ�FODXVH�SHUPLWV�D�GLVWULEXWLRQ�RI�DVVHWV�WR�PHPEHUV�XSRQ�
GLVVROXWLRQ��D�QRQ�UHOLJLRXV�QRQSURILW�FRUSRUDWLRQ�LV�GHHPHG�D�PXWXDO�EHQHILW�FRUSRUDWLRQ����See�
&RUS��&RGH�������E������DOORZLQJ�D�PXWXDO�EHQHILW�FRUSRUDWLRQ�WR�EH�IRUPHG�IRU�DQ\�OHJDO�
SXUSRVH����������SHUPLWWLQJ�QRQSURILW�PXWXDO�EHQHILW�FRUSRUDWLRQV�WR�GLVWULEXWH�WKHLU�DVVHWV�RQ�
GLVVROXWLRQ�WR�WKHLU�PHPEHUV�RU�RWKHU�SULYDWH�SHUVRQV����

&DOLIRUQLD�&RUSRUDWLRQV�&RGH�VHFWLRQ������D��WKDW�WUDQVLWLRQHG�QRQSURILW�FRUSRUDWLRQV�
IURP�WKH�SULRU�QRQSURILW�FRUSRUDWLRQ�ODZ�WR�WKH�1HZ�1RQSURILW�&RUSRUDWLRQ�/DZ�VXFFLQFWO\�OD\V�
RXW�WKHVH�GLIIHUHQFHV�EHWZHHQ�QRQSURILW�SXEOLF�EHQHILW�FRUSRUDWLRQV�DQG�QRQSURILW�PXWXDO�EHQHILW�

�������������������������������������������������
��3ULRU�WR�-DQXDU\���������DQG�VSHFLILFDOO\�LQ������ZKHQ�%OXH�6KLHOG�ZDV�RUJDQL]HG��WKH�&LYLO�&RGH�SXUVXDQW�WR�
ZKLFK�QRQSURILW�FRUSRUDWLRQV�UHFRJQL]HG�GLVWLQFWLRQV�EHWZHHQ�WKH�W\SHV�RI�QRQSURILWV�EDVHG�XSRQ�WKHLU�SXUSRVH�
FODXVHV�DQG�GLVWULEXWLRQ�FODXVHV���)RU�H[DPSOH��6HFWLRQ�����RI�WKH�*HQHUDO�1RQSURILW�&RUSRUDWLRQ�/DZ�IRXQG�LQ�WKH�
&DOLIRUQLD�&LYLO�&RGH�RI������SURYLGHG�LQ�UHOHYDQW�SDUW��

³$�QRQSURILW�FRUSRUDWLRQ�PD\�EH�IRUPHG�� IRU�DQ\�ODZIXO�SXUSRVHV�VXFK�DV�UHOLJLRXV��FKDULWDEOH��VRFLDO��
HGXFDWLRQDO��UHFUHDWLRQDO��FHPHWHU\�RU�IRU�UHQGHULQJ�VHUYLFHV��ZKLFK�GR�QRW�FRQWHPSODWH�WKH�GLVWULEXWLRQ�RI�
JDLQV��SURILWV�RU�GLYLGHQGV�WR�WKH�PHPEHUV�WKHUHRI���VXEMHFW�WR�ODZV�DQG�UHJXODWLRQV�DSSOLFDEOH�WR�SDUWLFXODU�
FODVVHV�RI�QRQSURILW�FRUSRUDWLRQV�RU�OLQHV�RI�DFWLYLW\�´�

7KH�1HZ�1RQSURILW�&RUSRUDWLRQ�/DZ�WKDW�EHFDPH�HIIHFWLYH�LQ������UHFRQILUPHG�WKDW�QRQSURILWV�ZHUH�RUJDQL]HG�IRU�
GLIIHUHQW�SXUSRVHV��DQG�FHUWDLQO\�QRW�DOO�ZHUH�FKDULWLHV��
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FRUSRUDWLRQV��

��� $Q\�FRUSRUDWLRQ�RI�D�W\SH�GHVLJQDWHG�E\�VWDWXWH�DV�EHLQJ�VXEMHFW�WR�WKH�QHZ�SXEOLF�
EHQHILW�FRUSRUDWLRQ�ODZ��&RUS��&RGH��������HW�VHT����WKH�QHZ�PXWXDO�EHQHILW�
FRUSRUDWLRQ�ODZ��&RUS��&RGH��������HW�VHT����RU�WKH�QHZ�UHOLJLRXV�FRUSRUDWLRQ�
ODZ��VKDOO�EH�VXEMHFW�WR�VXFK�ODZ��

��� $Q\�FRUSRUDWLRQ�RUJDQL]HG�SULPDULO\�RU�H[FOXVLYHO\�IRU�UHOLJLRXV�SXUSRVHV�VKDOO�EH�
VXEMHFW�WR�WKH�QHZ�UHOLJLRXV�FRUSRUDWLRQ�ODZ��

��� $Q\�FRUSRUDWLRQ�ZKLFK�GRHV�QRW�FRPH�ZLWKLQ�SDUDJUDSKV���RU���RI�WKLV�VXEGLYLVLRQ�
EXW�ZKLFK�KDV�UHFHLYHG�DQ�H[HPSWLRQ�XQGHU�6HFWLRQ������G��RI�WKH�5HYHQXH�DQG�
7D[DWLRQ�&RGH��VKDOO�EH�VXEMHFW�WR�WKH�QHZ�SXEOLF�EHQHILW�FRUSRUDWLRQ�ODZ��

��� $Q\�FRUSRUDWLRQ�ZKLFK�GRHV�QRW�FRPH�ZLWKLQ�SDUDJUDSKV�������RU���RI�WKLV�
VXEGLYLVLRQ�DQG�DOO�RI�WKH�DVVHWV�RI�ZKLFK�DUH�LUUHYRFDEO\�GHGLFDWHG�WR�FKDULWDEOH�
RU�SXEOLF�SXUSRVHV�DQG�ZKLFK�DFFRUGLQJ�WR�LWV�DUWLFOHV�RU�E\ODZV�PXVW�XSRQ�
GLVVROXWLRQ�GLVWULEXWH�LWV�DVVHWV�WR�D�SHUVRQ�RU�SHUVRQV�FDUU\LQJ�RQ�D�VLPLODU�
SXUSRVH�RU�SXUSRVHV�VKDOO�EH�VXEMHFW�WR�WKH�QHZ�SXEOLF�EHQHILW�FRUSRUDWLRQ�ODZ��

��� $Q\�FRUSRUDWLRQ�ZKLFK�GRHV�QRW�FRPH�ZLWKLQ�SDUDJUDSKV���������RU���RI�WKLV�
VXEGLYLVLRQ�DQG�ZKLFK�SHUPLWV�GLVWULEXWLRQ�RI�DVVHWV�WR�LWV�PHPEHUV�XSRQ�
GLVVROXWLRQ�VKDOO�EH�VXEMHFW�WR�WKH�QHZ�PXWXDO�EHQHILW�FRUSRUDWLRQ�ODZ��

��� �$Q\�FRUSRUDWLRQ�QRW�RWKHUZLVH�GHVFULEHG�LQ�WKLV�VXEGLYLVLRQ�VKDOO�EH�VXEMHFW�WR�
WKH�QHZ�PXWXDO�EHQHILW�FRUSRUDWLRQ�ODZ��

�(PSKDVLV�DGGHG���

�� %OXH�6KLHOG¶V�)RXQGLQJ�DQG�&XUUHQW�*RYHUQDQFH�'RFXPHQWV�&UHDWH�
1R�&KDULWDEOH�7UXVW�2EOLJDWLRQV��

7KH�SXUSRVHV�FODXVH�LQ�%OXH�6KLHOG¶V�DUWLFOHV�GRHV�QRW�GHGLFDWH�LWV�DVVHWV�WR�FKDULWDEOH�RU�
SXEOLF�SXUSRVHV�DQG�%OXH�6KLHOG¶V�GLVVROXWLRQ�FODXVH�H[SUHVVO\�SURYLGHV�IRU�WKH�GLVWULEXWLRQ�RI�LWV�
DVVHWV�WR�PHPEHUV��UDWKHU�WKDQ�FKDULWLHV��XSRQ�GLVVROXWLRQ���7KHVH�DUH�GLVSRVLWLYH�IDFWRUV�DQG�
PDQGDWH�D�FRQFOXVLRQ�WKDW�%OXH�6KLHOG�LV�QRW�D�FKDULWDEOH�FRUSRUDWLRQ�XQGHU�&DOLIRUQLD�ODZ��

7KHUH�ZDV�QR�FKDULWDEOH�GHGLFDWLRQ�FODXVH�LQ�WKH�RULJLQDO������%OXH�6KLHOG�DUWLFOHV�RI�
LQFRUSRUDWLRQ��QRU�LQ�DQ\�DPHQGHG�YHUVLRQV�RI�WKH�DUWLFOHV���,Q�IDFW��WKHUH�LV�QR�ODQJXDJH�DW�DOO�WKDW�
VXSSRUWV�WKH�FODLP�WKDW�%OXH�6KLHOG�ZDV�RUJDQL]HG�ZLWK�D�FKDULWDEOH�RU�SXEOLF�EHQHILW�PLVVLRQ�LQ�
HLWKHU�WKH�RULJLQDO�RU�DPHQGHG�DUWLFOHV���1RZKHUH�LQ�WKH�RULJLQDO�DUWLFOHV�LV�LW�VWDWHG�WKDW�%OXH�
6KLHOG�RU�LWV�SK\VLFLDQ�PHPEHUV�DUH�WR�SURYLGH�PHGLFDO�VHUYLFHV�WR�WKH�LQGLJHQW���5DWKHU��DV�VWDWHG�
LQ�WKH�SUHDPEOH�WR�WKH�RULJLQDO�DUWLFOHV��WKH�PHGLFDO�QHHGV�RI�WKH�LQGLJHQW��QHHG\�RU�KDQGLFDSSHG�
UHVLGHQWV�RI�&DOLIRUQLD�ZHUH�WR�EH�SURYLGHG�DQG�IXQGHG�E\�&DOLIRUQLD�WD[SD\HUV�EDVHG�XSRQ�D�

�������������������������������������������������
��1RWH�WKDW�%OXH�6KLHOG�KDV�QHYHU�TXDOLILHG�IRU�WD[�H[HPSWLRQ�XQGHU�&DO��5HY��	�7D[�&RGH��������G��ZKLFK�GHDOV�
ZLWK�UHOLJLRXV��FKDULWDEOH��VFLHQWLILF��OLWHUDU\��DQG�HGXFDWLRQDO�RUJDQL]DWLRQV��QDWLRQDO�RU�LQWHUQDWLRQDO�DPDWHXU�VSRUWV�
FRPSHWLWLRQ��DQG�SUHYHQWLRQ�RI�FUXHOW\�WR�FKLOGUHQ�RU�DQLPDOV��
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FRRUGLQDWHG�RUJDQL]HG�SODQ�FRPSDUDEOH�WR�WKH�%OXH�6KLHOG�SODQ��RU�SRVVLEO\�E\�%OXH�6KLHOG�ZLWK�
IXQGLQJ�EHLQJ�SURYLGHG�RQ�EHKDOI�RI�WKLV�SRSXODWLRQ�IURP�JRYHUQPHQW�DJHQFLHV���6XSSRUWLQJ�WKH�
SULYDWH�PLVVLRQ�RI�%OXH�6KLHOG��WKH�RULJLQDO�DUWLFOHV�SURYLGH�WKDW�%OXH�6KLHOG�ZDV�WR�XVH�WKH�IXQGV�
SDLG�E\�WKH�EHQHILFLDU\�PHPEHUV�WR�GHIUD\�WKH�FRVW�WR�VXFK�EHQHILFLDU\�PHPEHUV��QRW�WKH�SXEOLF�
LQ�JHQHUDO��RI�PHGLFDO�VHUYLFHV��KRVSLWDO�FDUH�DQG�RWKHU�KHDOWK�VHUYLFHV�����

1RZKHUH�LQ�WKH�DUWLFOHV�LV�LW�VWDWHG�WKDW�XSRQ�GLVVROXWLRQ�DQ\�DVVHWV�UHPDLQLQJ�LQ�%OXH�
6KLHOG�DIWHU�DOO�FODLPV��GHEWV�DQG�RWKHU�REOLJDWLRQV�KDYH�EHHQ�SDLG�RU�SURYLGHG�IRU�PXVW�EH�
GLVWULEXWHG�RQO\�WR�FKDULWDEOH�RUJDQL]DWLRQV���5DWKHU��FRQVLVWHQW�ZLWK�LWV�PLVVLRQ�RI�VHUYLQJ�LWV�
SK\VLFLDQ�DQG�EHQHILFLDU\�PHPEHUV��L�H���HQUROOHHV���WKH�GLVVROXWLRQ�FODXVH�VWDWHG�WKDW��DIWHU�
SD\PHQW�RI�DOO�FODLPV�DQG�GHPDQGV�DJDLQVW�%OXH�6KLHOG��DQ\�UHPDLQLQJ�DVVHWV�RU�SURSHUW\�VKDOO�
EH�GLVWULEXWHG�WR�WKH�SK\VLFLDQ�DQG�EHQHILFLDU\�PHPEHUV����$V�D�PDWWHU�RI�ODZ��DQG�E\�GHILQLWLRQ��
QR�DVVHWV�WKDW�DUH�VXEMHFW�WR�GLVWULEXWLRQ�WR�SULYDWH�SHUVRQV�IRU�SULYDWH�JDLQ�FDQ�EH�GHHPHG�
FKDULWDEOH�LQ�QDWXUH����See�&DOLIRUQLD�5HYHQXH�	�7D[DWLRQ�&RGH�����������

&RPSDUH�DQG�FRQWUDVW�%OXH�&URVV�RI�&DOLIRUQLD¶V��SUH�FRQYHUVLRQ�JRYHUQDQFH�GRFXPHQWV���
%OXH�&URVV¶V�SUH�FRQYHUVLRQ�DUWLFOHV�H[SUHVVO\�SURYLGHG�WKDW�LW�ZDV�D�FKDULWDEOH�FRUSRUDWLRQ���7KH�
UHOHYDQW�SURYLVLRQ�LQ�WKH�SXUSRVHV�FODXVH�UHDGV�DV�IROORZV��IURP�0D\����������IRUZDUG����³7KH�
SURSHUW\�RI�WKLV�FRUSRUDWLRQ�LV�KHUHE\�LUUHYRFDEO\�GHGLFDWHG�WR�FKDULWDEOH�SXUSRVHV�´���%OXH�
&URVV¶V�SUH�FRQYHUVLRQ�DUWLFOHV��IURP�-XQH����������IRUZDUG��DOVR�VWDWHG�WKDW�³XSRQ�WKH�
DEDQGRQPHQW��OLTXLGDWLRQ�RU�GLVVROXWLRQ�RI�WKLV�FRUSRUDWLRQ��LWV�QHW�DVVHWV�VKDOO�EH�GLVWULEXWHG�E\�
WKH�%RDUG�RI�'LUHFWRUV�IRU�VXFK�FKDULWDEOH�SXUSRVHV�DV�D�PDMRULW\�RI�WKH�PHPEHUV�RI�WKH�%RDUG�RI�
'LUHFWRUV�PD\�GHWHUPLQH�´��%DVHG�XSRQ�WKHVH�SURYLVLRQV��%OXH�&URVV�RI�&DOLIRUQLD�ZRXOG�KDYH�
EHHQ�SURSHUO\�FDWHJRUL]HG�DV�D�SXEOLF�EHQHILW�FRUSRUDWLRQ�KROGLQJ�LWV�DVVHWV�LQ�WUXVW�IRU�FKDULWDEOH�

�������������������������������������������������
��7KRXJK�PRYHG�IURP�WKH�DUWLFOHV�WR�WKH�E\ODZV�DQG�PRGLILHG�VOLJKWO\��%OXH�6KLHOG¶V�GLVVROXWLRQ�FODXVH�KDV�DOZD\V�
LGHQWLILHG�SK\VLFLDQ�DQG�EHQHILFLDU\�PHPEHUV�DV�GLVWULEXWHHV�XSRQ�GLVVROXWLRQ��
�
,Q�WKH�RULJLQDO������DUWLFOHV��$UWLFOH�6HYHQ�VWDWHG�WKH�IROORZLQJ��
�

,Q�WKH�HYHQW�RI�GLVVROXWLRQ�RI�WKLV�FRUSRUDWLRQ��DOO�RI�LWV�DVVHWV�DQG�SURSHUW\��DIWHU�SD\PHQW��
VDWLVIDFWLRQ�DQG�GLVFKDUJH�RI�DOO�FODLPV�DQG�GHPDQGV�DJDLQVW��DQG�OLDELOLWLHV�RI�WKH�FRUSRUDWLRQ��
LQFOXGLQJ�FODLPV�RI�EHQHILFLDU\�PHPEHUV�IRU�WKH�DPRXQW�RI�GXHV�WKHQ�SUHSDLG�DQG�XQHDUQHG�E\�WKH�
FRUSRUDWLRQ��VKDOO�EH�GLVWULEXWHG�DV�IROORZV���)LUVW��WKHUH�VKDOO�EH�SDLG�RYHU�DQG�GLVWULEXWHG�WR�WKH�
SURIHVVLRQDO�PHPEHUV�D�VXP�HTXDO�WR�DOO�DVVHVVPHQWV�SDLG�E\�WKHP�DQG�LI�WKH�DVVHWV�DQG�SURSHUW\�
UHPDLQLQJ�DUH�LQVXIILFLHQW�IRU�D�UHWXUQ�LQ�IXOO�WR�HDFK�SURIHVVLRQDO�PHPEHU�RI�DOO�DVVHVVPHQWV��D�SUR�
UDWD�GLVWULEXWLRQ�VKDOO�EH�PDGH��VHFRQG��DQ\�DVVHWV�RU�SURSHUW\�WKHQ�UHPDLQLQJ�VKDOO�EH�SDLG�RYHU�
DQG�GLVWULEXWHG�WR�WKH�EHQHILFLDU\�PHPEHUV�LQ�SURSRUWLRQ�WR�WKH�DPRXQW�RI�GXHV�FRQWULEXWHG�E\�
HDFK�WKHUHRI��

�
7KH�GLVVROXWLRQ�FODXVH�ZDV�ODUJHO\�XQFKDQJHG�ZKHQ�DGGHG�WR�WKH�-XO\����������E\ODZV�DV�&KDSWHU�����6HFWLRQ����
�
³'LVWULEXWLRQ�RI�$VVHWV�RQ�'LVVROXWLRQ��,Q�WKH�HYHQW�RI�WKH�GLVVROXWLRQ�RI�WKLV�FRUSRUDWLRQ��DOO�RI�LWV�DVVHWV�DQG�
SURSHUW\��DIWHU�SD\PHQW�DQG�VDWLVIDFWLRQ�DQG�GLVFKDUJH�RI�DOO�FODLPV�DQG�GHPDQGV�DJDLQVW�DQG�OLDELOLWLHV�RI�WKH�
FRUSRUDWLRQ��LQFOXGLQJ�FODLPV�RI�EHQHILFLDU\�PHPEHUV�IRU�WKH�DPRXQW�RI�GXHV�WKHQ�SUHSDLG�DQG�XQHDUQHG�E\�WKH�
FRUSRUDWLRQ��VKDOO�ILUVW�EH�DSSOLHG�WR�WKH�UHSD\PHQW�RI�DQ\�DVVHVVPHQWV�RU�PRQLHV�ZLWKKHOG�IURP�3K\VLFLDQ�0HPEHUV�
DV�\HW�XQSDLG��DQG�LI�WKH�DVVHWV�DQG�SURSHUW\�UHPDLQLQJ�DUH�LQVXIILFLHQW�IRU�UHWXUQ�LQ�IXOO��D�SUR�UDWD�GLVWULEXWLRQ�VKDOO�
EH�PDGH��$Q\�DVVHWV�RU�SURSHUW\�WKHQ�UHPDLQLQJ�VKDOO�EH�GLVWULEXWHG�WR�WKH�EHQHILFLDU\�PHPEHUV�LQ�SURSRUWLRQ�WR�WKH�
DPRXQW�RI�GXHV�FRQWULEXWHG�E\�HDFK�WKHUHRI�´�
�
7KLV�GLVVROXWLRQ�FODXVH�UHPDLQV�LQ�HIIHFW�LQ�%OXH�6KLHOG¶V�E\ODZV��
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SXUSRVHV�±�EHFDXVH�WKDW�LV�H[DFWO\�ZKDW�LWV�JRYHUQDQFH�GRFXPHQWV�H[SUHVVO\�SURYLGHG��

:KHQ�WKH�1HZ�1RQSURILW�&RUSRUDWLRQ�/DZ�EHFDPH�HIIHFWLYH��WKH�6HFUHWDU\�RI�6WDWH�
DSSOLHG�WKH�VWDQGDUGV�RI�6HFWLRQ������D��WR�%OXH�6KLHOG¶V�JRYHUQDQFH�GRFXPHQWV�WR�GHVLJQDWH�
%OXH�6KLHOG�DV�D�QRQSURILW�PXWXDO�EHQHILW�FRUSRUDWLRQ����See�6HFUHWDU\�RI�6WDWH¶V�&RUSRUDWH�
&ODVVLILFDWLRQ�$GYLVRU\�1RWLFH�WR�%OXH�6KLHOG��1RY���������������1R�RWKHU�UHVXOW�ZRXOG�KDYH�
EHHQ�SRVVLEOH�JLYHQ�WKH�IDFWV��

%� %OXH�6KLHOG�,V�1RW�D�&RPPRQ�/DZ�&KDULW\��

7KH�FDWHJRUL]DWLRQ�RI�%OXH�6KLHOG�E\�WKH�6HFUHWDU\�RI�6WDWH�LQ������DV�D�PXWXDO�EHQHILW�
FRUSRUDWLRQ�DQG�QRW�D�SXEOLF�EHQHILW�FRUSRUDWLRQ��RU�FKDULW\��ZDV�HQWLUHO\�FRQVLVWHQW�ZLWK�SUHYLRXV�
ODZ�RQ�WKH�VXEMHFW���&RXUWV�KDG�ORQJ�KHOG�WKDW�DQ�HQWLW\�LV�LGHQWLILHG�DV�D�FKDULW\�LI�³����,W�LV�PDGH�
IRU�D�FKDULWDEOH�SXUSRVH��LWV�DLPV�DQG�DFFRPSOLVKPHQWV�DUH�RI�UHOLJLRXV��HGXFDWLRQDO��SROLWLFDO�RU�
JHQHUDO�VRFLDO�LQWHUHVW�WR�PDQNLQG���>DQG@�������7KH�XOWLPDWH�UHFLSLHQWV�FRQVWLWXWH�HLWKHU�WKH�
FRPPXQLW\�DV�D�ZKROH�RU�DQ�XQDVFHUWDLQDEOH�DQG�LQGHILQLWH�SRUWLRQ�WKHUHRI�´��Estate of 
Henderson�����&DO���G�����������&DO����������,Q�HVVHQFH��IRU�DVVHWV�WR�EH�KHOG�VXEMHFW�WR�D�
FKDULWDEOH�WUXVW�REOLJDWLRQ��WKH\�PXVW�PHHW�WKH�WKUHH�SURQJHG�WHVW�GHVFULEHG�DERYH��L�H���
LUUHYRFDEOH�GHGLFDWLRQ�IRU�TXDOLILHG�FKDULWDEOH�SXUSRVHV��LQGHILQLWH�EHQHILFLDULHV��DQG�QR�
GLVWULEXWLRQ�IRU�SULYDWH�JDLQ���,I�DQ\�RI�WKHVH�WHVWV�LV�QRW�PHW��WKH�DVVHWV�DUH�QRW�VXEMHFW�WR�D�
FKDULWDEOH�WUXVW�REOLJDWLRQ����See, e.g., Abalian v. Townsend Social Center, Inc.������&DO�$SS��G�
����������&DO�$SS��������KROGLQJ�WKDW�D�VRFLDO�FHQWHU�ZKRVH�DUWLFOHV�VWDWHG�WKDW�LWV�SXUSRVH�ZDV�
WR�DFTXLUH�D�FOXE�EXLOGLQJ�IRU�WKH�FRQYHQLHQFH�RI�LWV�PHPEHUV�DQG�RWKHU�SHUVRQV�LQWHUHVWHG�LQ�WKH�
ROG�DJH�SHQVLRQ�PRYHPHQW�ZDV�D�QRQSURILW�FRUSRUDWLRQ�IRU�WKH�EHQHILW�RI�D�GHILQHG�JURXS�RI�
PHPEHUV�UDWKHU�WKDQ�D�FKDULWDEOH�FRUSRUDWLRQ�ZLWK�SXEOLF�SXUSRVHV����

2QH�RI�WKH�ORQJHVW�VWDQGLQJ�RSLQLRQV�LQ�WKLV�DUHD�LV�DOVR�RQH�RI�WKH�PRVW�UHOHYDQW���,Q�
������WKH�&DOLIRUQLD�6XSUHPH�&RXUW�IRXQG�WKDW�D�PHGLFDO�PXWXDO�EHQHILW�VRFLHW\�ZDV�QRW�D�FKDULW\�
EHFDXVH�LW�SULPDULO\�EHQHILWHG�LWV�PHPEHUV���7KH�&RXUW�PDGH�WKLV�ILQGLQJ�GHVSLWH�WKH�IDFWV�WKDW�����
WKH�FRUSRUDWH�E\ODZV�FRQWHPSODWHG�WKDW�WKH�VRFLHW\�ZRXOG�RSHUDWH�IRU�FKDULWDEOH�SXUSRVHV�DQG�����
WKH�PXWXDO�EHQHILW�VRFLHW\�RSHUDWHG�IRU�WKH�EHQHILW�RI�FHUWDLQ�QRQ�PHPEHUV�WKDW�GLG�QRW�SD\�GXHV���
Brown v. La Societe Francaise De Bienfaisance Mutuelle������&DO������������&DO����������,Q�
H[SODLQLQJ�ZK\�LW�GLG�QRW�FRQVLGHU�WKH�RUJDQL]DWLRQ�WR�EH�D�FKDULW\�GHVSLWH�WKH�IDFW�WKDW�WKH�
JRYHUQDQFH�GRFXPHQWV�H[SUHVVO\�FRQWHPSODWHG�FKDULWDEOH�DFWLYLWLHV��WKH�&RXUW�ODLG�RXW�WKH�
VWDQGDUG�WKDW�LQFLGHQWDO�ODQJXDJH�UHODWLQJ�WR�FKDULWDEOH�RU�SXEOLF�SXUSRVHV�ZLOO�EH�GLVUHJDUGHG�
XQOHVV�EDFNHG�E\�ODQJXDJH�UHTXLULQJ�WKH�XVH�RI�WKH�FRUSRUDWLRQ¶V�IXQGV�IRU�FKDULWDEOH�SXUSRVHV�
�L�H���D�FKDULWDEOH�GHGLFDWLRQ�FODXVH����$V�WKH�&RXUW�VWDWHG���³7KHVH�>RULJLQDO�E\ODZV@��LQGHHG��
SHUPLW��DQG�HYHQ�FRQWHPSODWH��WKH�H[HUFLVH�RI�FKDULW\�DV�RQH�RI�WKH�DLPV�RI�WKH�VRFLHW\��EXW�WKHUH�
LV�QRWKLQJ�LQ�WKHP�UHTXLULQJ�WKH�DSSOLFDWLRQ�RI�WKH�IXQGV�RI�WKH�VRFLHW\�WR�VXFK�SXUSRVHV�
>FLWDWLRQ@��QRU�FDQ�WKH�IXQGV�FRQWULEXWHG�E\�WKH�PHPEHUV�EH�UHJDUGHG�RWKHUZLVH�WKDQ�DV��
EHQHILFLDOO\��WKHLU�RZQ�SURSHUW\�´��Brown DW�������,Q�H[SODLQLQJ�ZK\�LW�ZDV�RYHUORRNLQJ�WKH�IDFW�
WKDW�WKH�SXUSRUWHG�PXWXDO�EHQHILW�VRFLHW\�DW�LVVXH�ZDV�DFWXDOO\�SURYLGLQJ�VHUYLFHV�WR�QRQ�
PHPEHUV��ZKLFK�FRXOG�KDYH�OHG�WKH�&RXUW�WR�YLHZ�WKH�FRUSRUDWLRQ�DV�RQH�WKDW�ZDV�VHUYLQJ�WKH�
FRPPXQLW\�DW�ODUJH���WKH�&RXUW�QRWHG�WKDW�QRQ�PHPEHUV�ZHUH�VHUYHG�RQO\�DIWHU�DJUHHLQJ�WR�SD\�
IRU�WKHLU�VHUYLFHV��³1RU�GR�ZH�ILQG�LQ�LW�DQ\�SURYLVLRQ�IRU�DVVLVWDQFH�WR�RWKHUV��H[FHSW�WR�SD\LQJ�
SDWLHQWV��RU�VLFN�SHUVRQV�QRW�PHPEHUV��DGPLWWHG�WR�WUHDWPHQW�IRU�DJUHHG�FRPSHQVDWLRQ�´����Brown 
DW�������,Q�GRLQJ�VR��WKH�&RXUW�ODLG�RXW�WKH�VWDQGDUG�WKDW�quid pro quo�WUDQVDFWLRQV�RIIHUHG�RXWVLGH�
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RI�D�GHILQHG�PHPEHUVKLS�DUH�QRW�VXIILFLHQW�WR�TXDOLI\�DQ�RUJDQL]DWLRQ¶V�DFWLRQV�DV�EHQHILFLDO�WR�
WKH�FRPPXQLW\�DV�D�ZKROH�RU�DQ�XQDVFHUWDLQDEOH�SRUWLRQ�RI�WKH�FRPPXQLW\���Brown DW������

$V�LQ�Brown��%OXH�6KLHOG¶V�JRYHUQDQFH�GRFXPHQWV�GR�QRW�DQG�KDYH�QHYHU�FRQWDLQHG�D�
FKDULWDEOH�GHGLFDWLRQ�FODXVH���7R�WKH�H[WHQW�WKDW�DQ\�SDUWLHV�ZLVK�WR�FKDUDFWHUL]H�DQ\�ODQJXDJH�LQ�
WKH�JRYHUQDQFH�GRFXPHQWV�DV�KDYLQJ�D�FKDULWDEOH�RU�SXEOLF�³IHHO�´�VXFK�ODQJXDJH�ZRXOG�QRW�EH�
VXIILFLHQW�WR�HVWDEOLVK�%OXH�6KLHOG�DV�D�FKDULW\�XQGHU�WKH�Brown VWDQGDUG���(YHQ�PRUH�LQ�OLQH�ZLWK�
D�QRQ�FKDULW\�PXWXDO�EHQHILW�FRUSRUDWLRQ�WKDQ�WKH�RQH�GLVFXVVHG�LQ�Brown��%OXH�6KLHOG¶V�VHUYLFHV�
DUH�OLPLWHG�WR�LWV�SD\LQJ�PHPEHUV�ZLWK�QR�H[FHSWLRQV��

&� %OXH�6KLHOG�'RHV�1RW�2WKHUZLVH�+ROG�$VVHWV�6XEMHFW�WR�D�&KDULWDEOH�7UXVW�
2EOLJDWLRQ��

:KLOH�QRQSURILW�PXWXDO�EHQHILW�FRUSRUDWLRQV�PD\�KROG�FHUWDLQ�DVVHWV�VXEMHFW�WR�FKDULWDEOH�
WUXVW�REOLJDWLRQV��WKRVH�DVVHWV�PXVW�EH�VHSDUDWHO\�LGHQWLILHG�DQG�WUDFHG�WR�D�VSHFLILF�FKDULWDEOH�
VRXUFH²HLWKHU�WKURXJK�DQ�H[SUHVV�GHGLFDWLRQ�IRU�FKDULWDEOH�SXUSRVHV�RU�WKURXJK�JUDQWV��JLIWV�RU�
RWKHU�UHFHLSWV�RI�FKDULWDEOH�IXQGV�RU�DVVHWV���$EVHQW�VXFK��WKH�DVVHWV�RI�PXWXDO�EHQHILW�
FRUSRUDWLRQV²ZKLFK�DUH�QRW�VXEMHFW�WR�DQ�LUUHYRFDEOH�GHGLFDWLRQ�WR�FKDULWDEOH�SXUSRVHV�DQG�
ZKLFK��XSRQ�GLVVROXWLRQ��DUH�GLVWULEXWDEOH�WR�LWV�PHPEHUV�RU�RWKHU�SULYDWH�SHUVRQV²DUH��TXLWH�
VLPSO\��QRW�VXEMHFW�WR�VXFK�SDUWLDO�FKDULWDEOH�WUXVW�REOLJDWLRQV�DV�D�PDWWHU�RI�ODZ����

%OXH�6KLHOG�KDV�QHYHU�DFTXLUHG�DQ\�FKDULWDEOH�JUDQWV��GRQDWLRQV��RU�RWKHU�FKDULWDEOH�WUXVW�
DVVHWV���,W�KDV�DOZD\V�RSHUDWHG�DQG�FRQWLQXHV�WR�RSHUDWH�XVLQJ�IXQGV�UHFHLYHG�IURP�PHPEHUV����

'� 2WKHU�%OXHV�3ODQV�:LWK�&KDUDFWHULVWLFV�6LPLODU�WR�7KRVH�RI�%OXH�6KLHOG�+DYH�
%HHQ�+HOG�1RW�7R�%H�&KDULWLHV��

7KRXJK�VRPH�ZRXOG�DUJXH�WKDW�%OXH�6KLHOG�LV�VRPHKRZ�D�FKDULW\�E\�YLUWXH�RI�LWV�VWDWXV�DV�
D�³%OXHV´�SODQ��WKH�FRXUWV�GHDOLQJ�ZLWK�RWKHU�VLPLODU�%OXHV�SODQV�KDYH�IRXQG�WKHP�QRW�WR�EH�
FKDULWLHV��

,Q�Abbott v. Blue Cross and Blue Shield of Texas, Inc.������6�:��G�������������WKH�&RXUW�
RI�$SSHDOV�RI�7H[DV�KHOG�WKDW�DQ�DQDO\VLV�RI�WKH�%OXH�&URVV�DQG�%OXH�6KLHOG�RI�7H[DV¶V��%&%67��
SXUSRUWHG�FKDULW\�VWDWXV�WXUQHG�RQ�WKH�SXUSRVH�RI�WKH�FRUSRUDWLRQ��ZKLFK�LWVHOI�LV�GHWHUPLQHG�E\�
����WKH�SXUSRVHV�FODXVH�RI�WKH�DUWLFOHV�RI�LQFRUSRUDWLRQ�DQG�����WKH�DFWXDO�RSHUDWLRQV�RI�WKH�
FRUSRUDWLRQ���Abbott�DW������

7KH�FRXUW�ILUVW�IRFXVHG�RQ�%&%67¶V�SXUSRVHV�FODXVH��ZKLFK�VWDWHG�WKDW�%&%67�ZDV�
³IRUPHG�IRU�WKH�SXUSRVH�RI�HVWDEOLVKLQJ��PDLQWDLQLQJ�DQG�RSHUDWLQJ�D�QRQSURILW�KRVSLWDO�VHUYLFH�
SODQ�ZKHUHE\�KRVSLWDO�FDUH�PD\�EH�SURYLGHG�WR�WKH�PHPEHUV�E\�VDLG�FRUSRUDWLRQ�WKURXJK�DQ�
HVWDEOLVKHG�KRVSLWDO�RU�KRVSLWDOV�DQG�VDQLWDULXPV�ZLWK�ZKLFK�LW�KDV�FRQWUDFWHG�IRU�VXFK�FDUH�´��
Abbott�DW�������7KH�FRXUW�SODFHG�JUHDW�HPSKDVLV�RQ�WKH�IDFW�WKDW�WKH�FRUSRUDWLRQ�ZDV�DXWKRUL]HG�
E\�VWDWXWH�DQG�E\�LWV�DUWLFOHV�WR�EHQHILW�RQO\�LWV�PHPEHUV�DQG�QRW�WKH�JHQHUDO�SXEOLF�DQG�WKDW�LW�
ZDV�IXQGHG�E\�PHPEHU�SD\PHQWV�DQG�ZDV�QRW�UHTXLUHG�WR�UHFHLYH�LWV�IXQGLQJ�IURP�FKDULWDEOH�
FRQWULEXWLRQV�RU�GRQDWLRQV����Abbott�DW�������,Q�GRLQJ�VR��WKH�FRXUW�GLVUHJDUGHG�RWKHU�ODQJXDJH�
�������������������������������������������������
��&RQWUDVW�ZLWK�Blue Cross and Blue Shield of Kansas City, Inc. v. Jeremiah W. (Jay) Nixon�����6�:��G����������
�����������ZKHUH�%OXH�&URVV�DQG�%OXH�6KLHOG�RI�.DQVDV�&LW\�ZDV�IRXQG�WR�EH�D�FKDULW\�EHFDXVH�LW�GHFODUHG�LQ�WKH�
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ZLWKLQ�%&%67¶V�DUWLFOHV��HYHQ�WKRXJK�VXFK�ODQJXDJH�VSHFLILFDOO\�UHIHUUHG�WR�³FKDULW\�DQG�
EHQHYROHQFH�´��Abbott�DW��������

$V�VWDWHG�DERYH��%OXH�6KLHOG¶V�DUWLFOHV��GDWLQJ�EDFN�WR�������KDYH�DOZD\V�VWDWHG�WKDW�LWV�
SXUSRVH�LV�WR�VHUYH�LWV�PHPEHUV�DQG�QRW�WKH�JHQHUDO�SXEOLF���,Q�GHVFULELQJ�WKH�FRUSRUDWH�SXUSRVHV��
WKH������DUWLFOHV�DW�6HFWLRQ�7ZR�VWDWHG�WKH�IROORZLQJ��

7KH�SXUSRVHV�IRU�ZKLFK�WKLV�FRUSRUDWLRQ�LV�IRUPHG�DUH��

��� 7KH�HVWDEOLVKPHQW�DQG�PDLQWHQDQFH�RI�D�IXQG�REWDLQHG�E\�PHDQV�RI�SHULRGLF�
SD\PHQWV�E\�LWV�EHQHILFLDU\�PHPEHUV�DQG�WR�EH�XVHG�WR�GHIUD\�WKH�FRVW�WR�VXFK�
EHQHILFLDU\�PHPEHUV�RI�PHGLFDO�VHUYLFHV��KRVSLWDO�FDUH�DQG��RWKHU�KHDOWK�VHUYLFHV�
DQG�IDFLOLWLHV�����

��� 7R�IXUQLVK�DQG�VXSSO\�WR�WKRVH�SHUVRQV�HOLJLEOH�IRU�DQG�DGPLWWHG�WR��EHQHILFLDU\�
PHPEHUVKLS�KHUHLQ��KRVSLWDO�DQG�QXUVLQJ�VHUYLFH�DW�WKH�ORZHVW�FRVW�FRQVLVWHQW�ZLWK�
GXH�DQG�DGHTXDWH�FDUH�RQ�D�SHULRGLF�SD\PHQW�SODQ����

��� 7R�HQWHU�LQWR���FRQWUDFWV�ZLWK�KRVSLWDO�VHUYLFHV�FRUSRUDWLRQV���XQGHU�WKH�WHUPV�RI�
ZKLFK�FRQWUDFWV�VDLG�QRQ�SURILW�KRVSLWDO�VHUYLFH�FRUSRUDWLRQV�PD\�XQGHUWDNH�WR�
IXUQLVK�PDLQWHQDQFH�DQG�FDUH�LQ�KRVSLWDO��QXUVLQJ�FDUH��GUXJV��PHGLFLQHV��
SK\VLRWKHUDS\��WUDQVSRUWDWLRQ��PDWHULDO�DSSOLDQFHV��DQG�WKHLU�XSNHHS�WR�EHQHILFLDU\�
PHPEHUV�RI�WKLV�FRUSRUDWLRQ����

$GGLWLRQDOO\��DV�ZDV�WKH�FDVH�ZLWK�%&%67��WKHUH�DUH�QR�ODZV�RU�ODQJXDJH�LQ�%OXH�
6KLHOG¶V�DUWLFOHV�WKDW�UHTXLUH�LW�WR�UHFHLYH�LWV�IXQGLQJ�IURP�FKDULWDEOH�FRQWULEXWLRQV�RU�GRQDWLRQV�
DQG�LW�KDV�QRW�GRQH�VR��

7KH�7H[DV�DSSHDOV�FRXUW�DOVR�H[DPLQHG�%&%67¶V�DFWXDO�RSHUDWLRQV�DQG�IRXQG�WKDW�
%&%67�ZDV�QRW�RSHUDWLQJ�DV�D�FKDULW\�EHFDXVH�LW�RSHUDWHG�IRU�WKH�EHQHILW�RI�LWV�SROLF\KROGHUV�DQG�
QRW�WKH�SXEOLF�DW�ODUJH�DQG�EHFDXVH�DOO�RI�WKH�DVVHWV�PDLQWDLQHG�E\�%&%67�ZHUH�HLWKHU�RULJLQDOO\�
REWDLQHG�WKURXJK�quid pro quo�WUDQVDFWLRQV�RU�ZHUH�D�UHVXOW�RI�WKH�LQYHVWPHQW�RI�WKH�SURFHHGV�RI�
WKRVH�WUDQVDFWLRQV���Abbott DW������������6SHFLILFDOO\��WKH�FRXUW�EDVHG�LWV�ILQGLQJ�RQ�WKH�IROORZLQJ�
IDFWV��

x %&%67�FRUSRUDWH�VXUSOXV�DQG�UHVHUYHV�ZHUH�DFFXPXODWHG�IURP�SROLF\KROGHU�
SUHPLXPV��DGPLQLVWUDWLYH�VHUYLFH�IHHV��VXEURJDWLRQ��DQG�HDUQHG�LQYHVWPHQW�
LQFRPH��

x %&%67�GLG�QRW�UHFHLYH�FKDULWDEOH�FRQWULEXWLRQV��

�������������������������������������������������������������������������������������������������������������������������������������������������������������
SXUSRVHV�FODXVHV�RI�LWV�JRYHUQDQFH�GRFXPHQWV��RU�RWKHUZLVH�PDGH�SXEOLF�VWDWHPHQWV��WKDW�LWV�SXUSRVHV�LQFOXGHG�WKH�
FRQGXFW�RI�EHQHYROHQW�DFWLYLWLHV�LQ�WKH�EHVW�LQWHUHVW�RI�WKH�JHQHUDO�FRPPXQLW\��WKH�SURYLVLRQ�RI�UHOLHI�DFWLYLWLHV�WR�WKH�
SHRSOH�RI�LWV�WHUULWRU\��WKH�REMHFW�RI�HDVLQJ�GHPDQGV�RQ�FKDULW\��WR�VXSSRUW�WKH�ORFDO�FKDULWDEOH�KRVSLWDO�V\VWHP�WKDW�
ZDV�H[SHULHQFLQJ�D�ILQDQFLDO�FULVLV��HWF���DQG�EHFDXVH�LWV�GLVVROXWLRQ�FODXVH�VWDWHG�WKDW�GLVWULEXWLRQV�XSRQ�GLVVROXWLRQ�
ZHUH�WR�EH�PDGH�IRU�D�SXEOLF�SXUSRVH�WR�WD[�H[HPSW�QRQSURILWV��WKH�)HGHUDO�JRYHUQPHQW��RU�WR�D�VWDWH�RU�ORFDO�
JRYHUQPHQW��
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x %&%67�GLG�QRW�UHFHLYH�FRQWULEXWLRQV�WKDW�ZRXOG�EH�FRQVLGHUHG�FKDULWDEOH�
FRQWULEXWLRQV�DOORZHG�E\�WKH�,QWHUQDO�5HYHQXH�&RGH�WR�EH�GHGXFWLEOH�IURP�JURVV�
LQFRPH��

x %&%67�KDV�QRW�UHFHLYHG�DQ\�PRQH\��RWKHU�WKDQ�IURP�LQYHVWPHQWV��ZLWKRXW�
LQFXUULQJ�D�FRQWUDFWXDO�REOLJDWLRQ�WR�SURYLGH�EHQHILWV�RU�VHUYLFHV�SXUVXDQW�WR�
SROLFLHV�RU�FRQWUDFWV��

x 3UHPLXPV�SDLG�WR�%&%67�LQ�UHWXUQ�IRU�%&%67¶V�FRQWUDFWXDO�REOLJDWLRQ�WR�
SURYLGH�SD\PHQWV�IRU�LWV�SROLF\KROGHUV¶�HOLJLEOH�KHDOWKFDUH�FODLPV�KDYH�QHYHU�EHHQ�
FKDULWDEOH�FRQWULEXWLRQV�RU�DOORZHG�E\�WKH�,QWHUQDO�5HYHQXH�&RGH�WR�EH�GHGXFWLEOH�
DV�VXFK�IURP�WKH�SROLF\KROGHUV¶�JURVV�LQFRPH��

x %&%67�KDV�QRW�SURYLGHG�DQ\�JUDWXLWRXV�RU�FKDULWDEOH�LQVXUDQFH�EHQHILWV�WR�DQ\�
LQGLYLGXDO�RU�JURXS��

x %&%67�KDV�QRW�SURYLGHG�LQVXUDQFH�WR�DQ\�LQGLYLGXDO�RU�JURXS�WKDW�KDV�QRW�
FRPSHQVDWHG�%&%67�IRU�VXFK�LQVXUDQFH��

x %&%67�KDV�QRW�SURYLGHG�LQVXUDQFH�FRYHUDJH�RU�EHQHILWV�WR�DQ\�LQGLYLGXDO�RU�
JURXS�RWKHU�WKDQ�WKDW�SURYLGHG�WR�LWV�SROLF\KROGHUV��

x %&%67�KDV�VHW�FKDUJHV�WR�LWV�SROLF\KROGHUV�DW�FRPSHWLWLYH�PDUNHW�UDWHV��KDV�QHYHU�
LQWHQWLRQDOO\�VHW�FKDUJHV�EHORZ�%&%67¶V�FRVW�RI�SURYLGLQJ�LQVXUDQFH��DQG�KDV�
DOZD\V�VHW�FKDUJHV�ZLWK�WKH�LQWHQWLRQ�RI�JHQHUDWLQJ�D�SURILW�WR�EH�DGGHG�WR�LWV�
VXUSOXV�DQG�XVHG�LQ�LWV�EXVLQHVV��

x %&%67�KDV�QHYHU�EHHQ�DQ�³LQVXUHU�RI�ODVW�UHVRUW´��L�H���DQ�LQVXUDQFH�SURYLGHU�WKDW�
LV�UHTXLUHG�E\�VWDWXWH�WR�RIIHU�LQVXUDQFH�FRYHUDJH�WR�HYHU\�SHUVRQ²RWKHUZLVH�
XQLQVXUDEOH²LQ�D�SDUWLFXODU�JURXS�RU�FODVV�RI�SHUVRQV�DW�D�UDWH�WR�EH�FDOFXODWHG�
SXUVXDQW�WR�VXFK�VWDWXWH���DQG��

x ,Q�QR�\HDU�IURP������±������GLG�%&%67�PDNH�FKDULWDEOH�FRQWULEXWLRQV�LQ�H[FHVV�
RI�WZR�WKLUGV�RI�RQH�WHQWK�RI�RQH�SHUFHQW�RI�LWV�WRWDO�UHYHQXHV��

Abbott DW�����������

$V�ZDV�WKH�FDVH�ZLWK�%&%67��%OXH�6KLHOG�DOVR�RSHUDWHV�RQO\�IRU�WKH�EHQHILW�RI�LWV�
SROLF\KROGHUV�DQG�QRW�WKH�SXEOLF�DW�ODUJH�DQG�%OXH�6KLHOG¶V�UHYHQXHV�DUH�REWDLQHG�WKURXJK�quid 
pro quo�WUDQVDFWLRQV��L�H���SUHPLXPV�SDLG�E\�HQUROOHHV��RU�IURP�HDUQLQJV�RQ�LQYHVWPHQW�RI�LWV�
VXUSOXV�IXQGV���)RU�HDFK�RI�WKH�VSHFLILF�ILQGLQJV�DERYH�ZLWK�UHVSHFW�WR�%&%67��WKH�VDPH�ILQGLQJV�
FRXOG�EH�PDGH�IRU�%OXH�6KLHOG��

,Q�ABC for Health, Inc.  v. Commissioner of Insurance������1�:��G�������������WKH�
:LVFRQVLQ�&RXUW�RI�$SSHDOV�UHYLHZHG�%OXH�&URVV���%OXH�6KLHOG�8QLWHG�RI�:LVFRQVLQ¶V�
�%&�%68:¶V��VHUYLFH�WR�LWV�SD\LQJ�PHPEHUV��UDWKHU�WKDQ�WR�WKH�JHQHUDO�SXEOLF���LWV�ODFN�RI�,�5�&���
�����F�����VWDWXV��DQG�WKH�DEVHQFH�RI�FKDULWDEOH�GRQDWLRQV�UHFHLYHG�WR�FRQFOXGH�WKDW�%&�%68:�
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ZDV�QRW�D�FKDULW\���$V�WKH�FRXUW�QRWHG��

7KH�UHFRUG�FRQFOXVLYHO\�VKRZV�WKDW�%&�%68:�KDV�QRW�EHHQ�RSHUDWHG�H[FOXVLYHO\�
IRU�FKDULWDEOH�SXUSRVHV���$W�OHDVW�VLQFH������ZKHQ�$VVRFLDWHG�+RVSLWDO�6HUYLFH��
,QF���ZDV�UHRUJDQL]HG�DV�%&�%68:��LW�KDV�SURYLGHG�KHDOWK�LQVXUDQFH�WR�
LQGLYLGXDOV�ZKR�SDLG�SUHPLXPV���$OWKRXJK�LW�RSHUDWHG�DV�D�QRQSURILW�FRUSRUDWLRQ��
EHLQJ�D�QRQSURILW��QRQ�VWRFN�FRUSRUDWLRQ�LV�GLIIHUHQW�IURP�RSHUDWLQJ�H[FOXVLYHO\�DV�
D�FKDULWDEOH�HQWLW\���)RU�H[DPSOH��%&�%68:�KDV�QRW�TXDOLILHG�IRU�,�5�&���
�����F�����������VWDWXV�EHFDXVH�WKDW�VHFWLRQ�UHTXLUHV��DPRQJ�RWKHU�WKLQJV��WKDW�WKH�
RUJDQL]DWLRQ�EH�RSHUDWHG�µH[FOXVLYHO\�IRU�UHOLJLRXV��FKDULWDEOH���RU�HGXFDWLRQDO�
SXUSRVHV�¶��$GGLWLRQDOO\��WKHUH�LV�QRWKLQJ�LQ�WKH�UHFRUG�ZKLFK�VKRZV�%&�%68:�
ZDV�FUHDWHG�RU�PDLQWDLQHG�WKURXJK�FKDULWDEOH�JLIWV���,W�VROG�LQVXUDQFH�WR�SHRSOH�
ZKR�SDLG�SUHPLXPV�WR�EHFRPH�SROLF\KROGHUV���7KHUHIRUH��ZH�FRQFOXGH�WKDW�WKH�
&RPPLVVLRQHU�ZDV�FRUUHFW�LQ�GHWHUPLQLQJ�WKDW�QHLWKHU�WKH�cy pres�GRFWULQH�QRU�
��������>:LVFRQVLQ�VWDWXWH�HTXDWLQJ�FKDULWDEOH�WUXVWV�WR�HQWLWLHV�GHGLFDWHG�
H[FOXVLYHO\�WR�FKDULWDEOH�DFWLYLWLHV@�LV�DQ�LPSHGLPHQW�WR�WKH�SODQ�RI�FRQYHUVLRQ��

ABC for Health����������

,W�LV�QRWHZRUWK\�WKDW�WKH�FRXUW�FDPH�WR�WKLV�FRQFOXVLRQ�GHVSLWH�WKH�IDFW�WKDW�%&�%68:�
FKRVH�WR�LQWURGXFH�D�FKDULW\�DV�D�UHFLSLHQW�RI�LWV�DVVHWV�XSRQ�GLVVROXWLRQ�E\�PRGLI\LQJ�LWV�
GLVVROXWLRQ�FODXVH�LQ������WR�SHUPLW�GLVWULEXWLRQ�XSRQ�GLVVROXWLRQ�WR�³WKH�PHGLFDO�FROOHJHV´��WKH�
FRXUW�QRWHG�WKDW�³>W@KH�0HGLFDO�&ROOHJH�RI�:LVFRQVLQ�ZRUNV�µLQ�WKH�LQWHUHVW�RI�SXEOLF�DQG�SULYDWH�
KHDOWK���WR�JLYH�IUHH�PHGLFDO��VXUJLFDO��DQG�KRVSLWDO�WUHDWPHQW�DQG�FDUH�WR�WKH�VLFN�DQG�WKH�
DIIOLFWHG�¶´���ABC for Health�DW������

$V�ZDV�WKH�FDVH�ZLWK�%&�%68:��%OXH�6KLHOG�VHUYHV�RQO\�LWV�PHPEHUV��DQG�DOO�
SROLF\KROGHUV�SD\�D�SUHPLXP���ZDV�QHYHU�DQ�,�5�&�������F�����QRQSURILW�RUJDQL]DWLRQ��DQG�QHYHU�
UHFHLYHG�DQ\�GRQDWLRQV���$GGLWLRQDOO\��%OXH�6KLHOG¶V�DUWLFOHV�DQG�E\ODZV�KDYH�DOZD\V�FRQWDLQHG�D�
GLVVROXWLRQ�FODXVH�WKDW�FRQWHPSODWHV�GLVWULEXWLRQ�RI�DVVHWV�WR�RQO\�LWV�SK\VLFLDQ�PHPEHUV�DQG�
EHQHILFLDU\�PHPEHUV��DV�WKRVH�WHUPV�DUH�GHILQHG�LQ�WKH�E\ODZV����

(� $UWLFOH����'RHV�1RW�,PSRVH�&KDULWDEOH�7UXVW�2EOLJDWLRQV�RQ�%OXH�6KLHOG�DV�D�
0XWXDO�%HQHILW�+HDOWK�&DUH�6HUYLFH�3ODQ��

7KRXJK�VRPH�KDYH�DUJXHG�LQFRUUHFWO\�WKDW�$UWLFOH����ZDV�HQDFWHG��DPRQJ�RWKHU�UHDVRQV��
WR�PDNH�FOHDU�WKDW�QRQSURILW�PXWXDO�EHQHILW�KHDOWK�FDUH�VHUYLFH�SODQV�KDG�FKDULWDEOH�REOLJDWLRQV�
WKDW�PXVW�EH�SUHVHUYHG�E\�'0+&��WKH�ODQJXDJH�RI�$UWLFOH����VD\V�QR�VXFK�WKLQJ�DQG�DQ��
H[DPLQDWLRQ�RI�LWV�OHJLVODWLYH�KLVWRU\�ZLOO�H[SODLQ�ZK\��

+HDOWK�	�6DIHW\�&RGH�VHFWLRQ���������D��VSHFLILFDOO\�FRQWHPSODWHV�WKDW�VRPH�QRQSURILW�
PXWXDO�EHQHILW�KHDOWK�FDUH�VHUYLFH�SODQV�GR�QRW�KROG��DQG�PD\�QHYHU�KDYH�KHOG��DQ\�DVVHWV�VXEMHFW�
WR�FKDULWDEOH�WUXVW�REOLJDWLRQV��DQG�VWDWHV�WKDW�$UWLFOH����GRHV�QRW�DSSO\�WR�VXFK�SODQV����³7KLV�
DUWLFOH�VKDOO�DSSO\�WR�WKH�UHVWUXFWXULQJ�RU�FRQYHUVLRQ�RI�QRQSURILW�PXWXDO�EHQHILW�KHDOWK�FDUH�
VHUYLFH�SODQV�WR�WKH�H[WHQW�WKHVH�SODQV�KDYH�KHOG�RU�FXUUHQWO\�KROG�DVVHWV�VXEMHFW�WR�D�FKDULWDEOH�
WUXVW�REOLJDWLRQ��DV�GHWHUPLQHG�E\�WKH�GLUHFWRU�´���(PSKDVLV�DGGHG���

$V�RULJLQDOO\�SURSRVHG�E\�6HQDWRU�+HUVFKHO�5RVHQWKDO�RQ�)HEUXDU\����������YLD�6%������
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WKH�UHOHYDQW�VHFWLRQV�RI�$UWLFOH����UDQ�IURP�+HDOWK�	�6DIHW\�&RGH�VHFWLRQV���������WR���������
DQG�UHTXLUHG�QRQSURILW�KHDOWK�SODQV�VHHNLQJ�WR�FRQYHUW���UHVWUXFWXUH�LQWR�IRU�SURILW�HQWLWLHV�WR�VHW�
DVLGH�FKDULWDEOH�DVVHWV���7KH�RULJLQDO�YHUVLRQ�RI�6%�����FRQWDLQHG�WZR�PDMRU�RYHUVLJKWV��

��� $V�RULJLQDOO\�SURSRVHG�6%�����PDGH�QR�GLVWLQFWLRQ�EHWZHHQ�SXEOLF�EHQHILW�
FRUSRUDWLRQV��ZKLFK�KROG�RQO\�FKDULWDEOH�DVVHWV��DQG�PXWXDO�EHQHILW�FRUSRUDWLRQV�
�ZKLFK�PD\�RU�PD\�QRW�KROG�FKDULWDEOH�DVVHWV��DQG��

��� $V�RULJLQDOO\�SURSRVHG�6%�����SURYLGHG�QR�H[HPSWLRQV�WR�WKH�GHILQLWLRQ�RI�
³UHVWUXFWXUH´�WR�DOORZ�QRQSURILW�KHDOWK�SODQV�WR�LQYHVW�LQ�IRU�SURILW�HQWLWLHV�LQ�RUGHU�
WR�VHUYH�WKHLU�QRQSURILW�PLVVLRQV��

�See�6HQDWH�%LOO������,QWURGXFHG�E\�6HQDWRU�5RVHQWKDO��)HEUXDU\�����������

,Q�UHVSRQVH�WR�RSSRVLWLRQ�E\�%OXH�6KLHOG�DQG�DQRWKHU�PXWXDO�EHQHILW�KHDOWK�FDUH�VHUYLFH�
SODQ���6%�����ZDV�DPHQGHG�WR�DGG�+HDOWK�	�6DIHW\�&RGH�VHFWLRQ����������ZKLFK�OLPLWHG�WKH�
DSSOLFDWLRQ�RI�$UWLFOH����WR�PXWXDO�EHQHILW�KHDOWK�FDUH�SODQV��RQO\�LI�DQG�WR�WKH�H[WHQW�WKRVH�SODQV�
KHOG�DQ\�DVVHWV�VXEMHFW�WR�FKDULWDEOH�WUXVW�REOLJDWLRQV�DW�WKH�WLPH�RI�WKH�SURSRVHG�FRQYHUVLRQ�RU�
UHVWUXFWXULQJ����See 6HQDWH�%LOO������,QWURGXFHG�E\�6HQDWRU�5RVHQWKDO��$PHQGHG�LQ�6HQDWH��0D\�
�����������

6%�����ZDV�IXUWKHU�DPHQGHG�WR�DGG�+HDOWK�	�6DIHW\�FRGH�VHFWLRQ���������H���ZKLFK�ZDV�
D�UHVWUXFWXULQJ�H[HPSWLRQ�WKDW�%OXH�6KLHOG�DQG�.DLVHU�3HUPDQHQWH�KDG�MRLQWO\�SURSRVHG���WR�
EURDGO\�H[HPSW�VDOHV��SXUFKDVHV��LQYHVWPHQWV�LQ��RU�MRLQW�YHQWXUHV�ZLWK�IRU�SURILW�HQWLWLHV²
H[DFWO\�WKH�W\SH�RI�WUDQVDFWLRQV�UHSUHVHQWHG�E\�WKH�3URSRVHG�7UDQVDFWLRQ����See�6HSWHPEHU����
�����5RVHQWKDO�3RVW�0HHWLQJ�0HPRUDQGXP�UH��)LQDO�6%�����$PHQGPHQWV�DQG�HDUOLHU�
GLVFXVVLRQ�XQGHU�6HFWLRQ�%����KHUHRI�����

5HOLDQFH�RQ�+HDOWK�	�6DIHW\�&RGH�6HFWLRQ���������DV�D�EDVLV�IRU�LPSRVLQJ�de novo�
FKDULWDEOH�REOLJDWLRQV�RQ�%OXH�6KLHOG�ZKHQ�QRQH�H[LVWHG�EHIRUH�DQG�QRQH�H[LVW�WRGD\��ZRXOG�EH�
LQ�WRWDO�GLVUHJDUG�RI�WKH�OHJLVODWLYH�KLVWRU\�DQG�ODQJXDJH�RI�$UWLFOH����DQG�ZRXOG�VXEMHFW�'0+&�
DQG�WKH�6WDWH�RI�&DOLIRUQLD�WR�VHULRXV�FKDOOHQJHV�XQGHU�WKH�8�6��DQG�&DOLIRUQLD�&RQVWLWXWLRQV����

�������������������������������������������������
��7KH�6%�����6HQDWH�,QVXUDQFH�&RPPLWWHH�$SULO����������+HDULQJ�1RWHV�FRQWDLQ�WKH�IROORZLQJ�HQWU\��³0XWXDO�
%HQHILW�Y��3XEOLF�%HQHILW�&RUSRUDWLRQV��%RWK�%OXH�6KLHOG�RI�&DOLIRUQLD�DQG�/LIHJXDUG�+HDOWK�&DUH�DUH�RUJDQL]HG�DV�
QRQSURILW�µPXWXDO�EHQHILW¶�FRUSRUDWLRQV��7KH\�SRLQW�RXW�WKDW�YLUWXDOO\�HYHU\�KHDOWK�SODQ�FRQYHUVLRQ�WR�GDWH�KDV�
DSSOLHG�WR�QRQSURILW�µSXEOLF�EHQHILW¶�FRUSRUDWLRQV�ZKLFK�XQGHU�ODZ�KROG�WKHLU�DVVHWV�VXEMHFW�WR�D�FKDULWDEOH�
WUXVW��7KH\�PDLQWDLQ�WKDW�µPXWXDO�EHQHILW¶�FRUSRUDWLRQV�KDYH�QR�VXFK�FKDULWDEOH�REOLJDWLRQ�DQG��WKHUHIRUH��WKH\�
RSSRVH�6%�����XQOHVV�LW�LV�DPHQGHG�WR�H[FOXGH�QRQSURILW�µPXWXDO�EHQHILW¶�FRUSRUDWLRQV�´�
���7KH�-XO\���������%OXH�6KLHOG�±�.DLVHU�3HUPDQHQWH�-RLQW�/HWWHU�FRQWDLQHG�WKH�IROORZLQJ�SURSRVHG�DPHQGPHQW�WR�
6%�������³µ5HVWUXFWXULQJ¶�RU�µUHVWUXFWXUH¶�VKDOO�QRW�LQFOXGH���LQYHVWPHQWV�LQ�RU�MRLQW�YHQWXUHV�ZLWK�D�IRU�SURILW�HQWLW\�
IRU�WKH�SURYLVLRQ�RI�VHUYLFHV��JRRGV��RU�LQVXUDQFH�WR�RU�IRU�WKH�EHQHILW�RI�WKH�KHDOWK�SODQ�RU�LWV�PHPEHUV��HQUROOHHV��RU�
JURXSV�DQG�ZKHUH�QR�SULYDWH�LQXUHPHQW�UHVXOWV�DQG�ZKHUH�WKH��LQYHVWPHQW�RU�MRLQW�YHQWXUH�LV�IXQGDPHQWDOO\�
FRQVLVWHQW�ZLWK�WKH�SXEOLF�EHQHILW�RU�FKDULWDEOH�SXUSRVH�RI�WKH�QRQSURILW�KHDOWK�FDUH�VHUYLFH�SODQ��7KH�VKDULQJ�RI�
SURILWV�RU�HDUQLQJV�XSRQ�D�EDVLV�ZKLFK�UHDVRQDEO\�UHIOHFWV�WKH�FRQWULEXWLRQ�RI�RWKHU�SDUWLFLSDQWV�WR�VXFK�LQYHVWPHQW�RU�
MRLQW�YHQWXUH�RU�WKH�VXFFHVV�WKHUHRI�VKDOO�QRW�FRQVWLWXWH�SULYDWH�LQXUHPHQW�´�
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)� %HFDXVH�%OXH�6KLHOG�,V�1RW�D�&KDULW\�DQG�+ROGV�1R�$VVHWV�6XEMHFW�WR�
&KDULWDEOH�7UXVW�2EOLJDWLRQV��'0+&�+DV�1HLWKHU�WKH�2EOLJDWLRQ�1RU�
$XWKRULW\�WR�$SSO\�$UWLFOH���¶V�5HTXLUHPHQWV��

%HFDXVH�%OXH�6KLHOG�LV�QRW�D�FKDULW\�DQG�KROGV�QR�DVVHWV�VXEMHFW�WR�FKDULWDEOH�WUXVW�
REOLJDWLRQV��DOO�RI�WKH�SURYLVLRQV�RI�$UWLFOH����UHODWLQJ�WR�FKDULWDEOH�DVVHWV�GR�QRW�DSSO\�WR�VXFK�
WUDQVDFWLRQ���6SHFLILFDOO\��ZH�QRWH�WKDW��HYHQ�LI�WKH�3URSRVHG�7UDQVDFWLRQ�ZHUH�D�FRQYHUVLRQ�RU�
UHVWUXFWXULQJ��ZKLFK��DV�H[SODLQHG�DERYH��LW�LV�QRW���WKH�IROORZLQJ�SURYLVLRQV�RI�$UWLFOH����ZRXOG�
VWLOO�EH�LQDSSOLFDEOH�WR�PXWXDO�EHQHILW�FRUSRUDWLRQV�KROGLQJ�QR�FKDULWDEOH�DVVHWV��

x '0+&�FDQQRW��DV�D�SUDFWLFDO�PDWWHU��UHTXHVW�D�UHSRUW�RI�WKH�DFWLYLWLHV�XQGHUWDNHQ�
E\�%OXH�6KLHOG�UHJDUGLQJ�WKH�QDWXUH�RI�LWV�QRQH[LVWHQW�SXEOLF�EHQHILW�RU�FKDULWDEOH�
REOLJDWLRQV��DVVRFLDWHG�H[SHQGLWXUHV��DQG�SURFHGXUHV�IRU�GHDOLQJ�ZLWK�FRQIOLFWV�
UHODWLQJ�WR�VXFK�FKDULWDEOH�REOLJDWLRQV����+HDOWK�	�6DIHW\�&RGH�����������D��
�F������

x ,W�LV�QRW�SRVVLEOH�IRU�%OXH�6KLHOG�WR�VXEPLW�D�SXEOLF�EHQHILW�SURJUDP�LGHQWLI\LQJ�
DFWLYLWLHV�WR�EH�XQGHUWDNHQ�WR�FRQWLQXH�WR�PHHW�LWV�QRQH[LVWHQW�SXEOLF�EHQHILW�
REOLJDWLRQV��+HDOWK�	�6DIHW\�&RGH�����������E���F����

x 1HLWKHU�%OXH�6KLHOG�QRU�'0+&�KDYH�WKH�DELOLW\�RU�DXWKRULW\�WR�HVWDEOLVK�D�VHW�
DVLGH�RI�%OXH�6KLHOG¶V�QRQH[LVWHQW�FKDULWDEOH�DVVHWV��+HDOWK�	�6DIHW\�&RGH�
����������F�����������F����

x '0+&�FDQQRW�PDNH�IDLU�PDUNHW�YDOXDWLRQV�RI�QRQH[LVWHQW�FKDULWDEOH�DVVHWV��
DQDO\]H�GLUHFWRU�RU�RIILFHU�LQGHSHQGHQFH�ZLWK�UHVSHFW�WR�WKH�GLVSRVLWLRQ�RI�VXFK�
DVVHWV��RU�WDNH�DQ\�RWKHU�DFWLRQV�UHODWLQJ�WR�VXFK�DVVHWV����+HDOWK�	�6DIHW\�&RGH�
����������E���F������������F����

x '0+&�DSSURYDO�RI�WKH�3URSRVHG�7UDQVDFWLRQ��XQGHU�+HDOWK�	�6DIHW\�&RGH�
����������D�����������D���LV�RQO\�UHTXLUHG�ZLWK�UHVSHFW�WR�FKDULWDEOH�DVVHWV���
�+HDOWK�	�6DIHW\�&RGH����������D������

o 5DWKHU��PXWXDO�EHQHILW�SODQV�KROGLQJ�QR�FKDULWDEOH�DVVHWV�PD\�XQGHUJR�D�
UHVWUXFWXULQJ�RU�FRQYHUVLRQ�ZLWKRXW�'0+&�DSSURYDO�XQGHU�$UWLFOH������,Q�
WKHVH�LQVWDQFHV��'0+&�LV�DXWKRUL]HG�RQO\�WR�LQYHVWLJDWH�ZKHWKHU�D�KHDOWK�
FDUH�VHUYLFH�SODQ�KDV�FRPSOLHG�ZLWK�LWV�QRQFKDULWDEOH�REOLJDWLRQV��H�J���
PXWXDO�EHQHILW�REOLJDWLRQV�WR�SODQ�PHPEHUV��LQFOXGLQJ�WKRVH�VHW�IRUWK�LQ�
SODQ�DUWLFOHV�UH��GHGLFDWLRQ�DQG�GLVWULEXWLRQ�RI�DVVHWV��DQG�WDNH�UHODWHG�
DFWLRQV�WR�SURWHFW�WKH�IDLU�PDUNHW�YDOXH�RI�DQ\�QRQFKDULWDEOH�DVVHWV���VHHN�
WR�DYRLG�FRQIOLFWV�RI�LQWHUHVW�RU�XQGXH�LQIOXHQFH�RU�FRQWURO�UHJDUGLQJ�D�
SURSRVHG�GLVWULEXWLRQ�RI�VXFK�DVVHWV����+HDOWK�	�6DIHW\�&RGH�

�������������������������������������������������
���7KRXJK�+HDOWK�	�6DIHW\�&RGH����������G��FRXOG�EH�PLVUHDG�WR�UHTXLUH�QRQ�FKDULWDEOH�QRQSURILWV�WR�UHSRUW�RQ�
WKHLU�QRQ�FKDULWDEOH�REOLJDWLRQV��WKLV�VXEVHFWLRQ�H[SUHVVO\�DXWKRUL]HV�D�³VXSSOHPHQW´�WR�WKH�UHSRUW�RQ�FKDULWDEOH�
REOLJDWLRQV�RXWOLQHG�LQ�+HDOWK�	�6DIHW\�&RGH�����������D���F����,I�QR�FKDULWDEOH�REOLJDWLRQV�UHSRUW�H[LVWV��LW�IROORZV�
WKDW�QR�VXSSOHPHQW�WR�VXFK�UHSRUW�LV�SRVVLEOH���,Q�DQ\�FDVH��+HDOWK�	�6DIHW\�&RGH����������GRHV�QRW�DSSHDU�WR�
FRQWHPSODWH�VXFK�D�UHSRUW�ZKHQ�UHDG�DV�D�ZKROH��
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����������F���G������2I�FRXUVH��WKH�'0+&�LV�RQO\�DXWKRUL]HG�WR�WDNH�WKHVH�
DFWLRQV�ZKHUH�WKH�3URSRVHG�7UDQVDFWLRQ�LV�D�UHVWUXFWXULQJ�RU�FRQYHUVLRQ�LQ�
WKH�ILUVW�SODFH���

7KH�IDLOXUH�RI�DQ\�RI�WKH�UHOHYDQW�SURYLVLRQV�RI�$UWLFOH����WR�DSSO\�WR�WKH�3URSRVHG�
7UDQVDFWLRQ²ERWK�DV�D�SUDFWLFDO�PDWWHU�DQG�DV�D�OHJDO�PDWWHU²GHPRQVWUDWHV�WZR�SRLQWV���7KH�
ILUVW�LV�WKDW�'0+&�ODUJHO\�LI�QRW�FRPSOHWHO\�ODFNV�WKH�REOLJDWLRQ�RU�DXWKRULW\�WR�DSSO\�$UWLFOH����
WR�WKH�3URSRVHG�7UDQVDFWLRQ���7KH�VHFRQG��PRUH�IXQGDPHQWDO�SRLQW��LV�WKDW�$UWLFOH����ZDV�QRW�
PHDQW�WR�DSSO\�WR�WUDQVDFWLRQV�OLNH�WKH�3URSRVHG�7UDQVDFWLRQ��

,,,� 8QGHU�WKH�&LUFXPVWDQFHV��WKH�,PSRVLWLRQ�E\�'0+&�RI�&KDULWDEOH�7UXVW�
2EOLJDWLRQV�RQ�%OXH�6KLHOG�RU�$Q\�RI�,WV�$VVHWV��RU�DV�LI�&KDULWDEOH�7UXVW�
2EOLJDWLRQV�([LVWHG��DV�D�&RQGLWLRQ�WR�$SSURYLQJ�WKH�5HTXHVW�IRU�0DWHULDO�
0RGLILFDWLRQ�5HODWHG�WR�WKH�$FTXLVLWLRQ�RI�&DUH��VW�:RXOG�&RQVWLWXWH�D�³0DWHULDOO\�
%XUGHQVRPH�&RQGLWLRQ´�(QWLWOLQJ�%OXH�6KLHOG�WR�7HUPLQDWH�WKH�$JUHHPHQW�WR�
3XUFKDVH�&DUH��VW��

8QGHU�6HFWLRQ������E��LL��RI�WKH�63$��&XPXOXV�PD\�WHUPLQDWH�WKH�63$�ZLWKRXW�OLDELOLW\�
RU�REOLJDWLRQ�LI�LW�GRHV�QRW�UHFHLYH�DOO�FRQVHQWV��DXWKRUL]DWLRQV�RU�DSSURYDOV�IURP��DPRQJ�RWKHU�
GHVLJQDWHG�DJHQFLHV��'0+&��LQ�IRUP�DQG�VXEVWDQFH�UHDVRQDEO\�VDWLVIDFWRU\�WR�&XPXOXV�DQG�
ZLWKRXW�WKH�LPSRVLWLRQ�RI�D�0DWHULDOO\�%XUGHQVRPH�&RQGLWLRQ�RQ�%OXH�6KLHOG��&XPXOXV�RU�&DUH�
�VW����

$�³0DWHULDOO\�%XUGHQVRPH�&RQGLWLRQ´�LV�GHILQHG�LQ�6HFWLRQ������G��RI�WKH�63$�WR�PHDQ�
ZLWK�UHVSHFW�WR�%OXH�6KLHOG�RU�&XPXOXV���L��D�PDWHULDO�LPSDLUPHQW�RI�WKH�EHQHILWV��WDNHQ�DV�D�
ZKROH��ZKLFK�%OXH�6KLHOG�RU�&XPXOXV�UHDVRQDEO\�H[SHFWV�WR�GHULYH�IURP�WKH�FRQVXPPDWLRQ�RI�
WKH�7UDQVDFWLRQ�KDG�%OXH�6KLHOG�RU�&XPXOXV�QRW�EHHQ�REOLJDWHG�WR�WDNH�RU�UHIUDLQ�IURP�WDNLQJ�RU�
DJUHHLQJ�WR�WDNH�RU�UHIUDLQ�IURP�WDNLQJ�VXFK�DFWLRQ�RU�VXIIHU�WR�H[LVW�VXFK�FRQGLWLRQ��OLPLWDWLRQ��
UHVWULFWLRQ�RU�UHTXLUHPHQW���LL��D�PDWHULDO�QHJDWLYH�HIIHFW�RQ�WKH�EXVLQHVV�RU�WKH�DVVHWV��OLDELOLWLHV��
SURSHUWLHV��RSHUDWLRQV��UHVXOWV�RI�RSHUDWLRQV�RU�FRQGLWLRQ��ILQDQFLDO�RU�RWKHUZLVH��RI�&DUH��VW�RU�
DQ\�RI�LWV�6XEVLGLDULHV��%OXH�6KLHOG�RU�&XPXOXV�RU�DQ\�RI�WKHLU�$IILOLDWHV���LLL��DQ\�UHTXLUHPHQW�WR�
UHVWULFW�%OXH�6KLHOG¶V�RU�&XPXOXV¶�DELOLW\�WR�DGMXVW�RU�PDLQWDLQ�SUHPLXP�UDWHV�RQ�DQ\�RI�LWV�RU�
&DUH��VW¶V�RU�DQ\�RI�&DUH��VW¶V�6XEVLGLDULHV¶�SURGXFWV��RU��LY��DQ\�UHTXLUHPHQW�WR�VHOO��GLYHVW��
RSHUDWH�LQ�D�VSHFLILHG�PDQQHU��KROG�VHSDUDWH�RU�GLVFRQWLQXH�RU�OLPLW��EHIRUH�RU�DIWHU�WKH�&ORVLQJ�
'DWH��DQ\�DVVHWV��OLDELOLWLHV��EXVLQHVVHV��RSHUDWLRQV��RU�LQWHUHVW�LQ�DQ\�DVVHWV�RU�EXVLQHVVHV�RI�&DUH�
�VW�RU�DQ\�RI�LWV�6XEVLGLDULHV��&XPXOXV�RU�DQ\�RI�&XPXOXV¶�$IILOLDWHV��LQFOXGLQJ�DQ\�UHTXLUHPHQW�
WR�UHWDLQ�D�VSHFLILHG�QXPEHU�RI�HPSOR\HHV���%OXH�6KLHOG�LV�D�&XPXOXV�$IILOLDWH�XQGHU�WKH�63$��

%OXH�6KLHOG�DQG�&XPXOXV�KDYH�HYHU\�LQWHQWLRQ�WR�ZRUN�FROODERUDWLYHO\�DQG�FRRSHUDWLYHO\�
ZLWK�'0+&�WR�UHVROYH�DQ\�LVVXHV�RU�FRQFHUQV�'0+&�PD\�KDYH�ZLWK�UHVSHFW�WR�WKH�3URSRVHG�
7UDQVDFWLRQ��LQFOXGLQJ�JRRG�IDLWK�FRQVLGHUDWLRQ�RI�DQ\�UHDVRQDEOH�XQGHUWDNLQJV�UHTXHVWHG�E\�
'0+&���%OXH�6KLHOG�UHVSHFWIXOO\�UHTXHVWV�WKDW�'0+&�WDNH�QRWH�RI�WKH�SURYLVLRQV�RI�WKH�63$�
WKDW�ZRXOG�HQWLWOH�%OXH�6KLHOG�DQG�&XPXOXV�WR�WHUPLQDWH�WKH�63$�ZLWKRXW�OLDELOLW\�LI�'0+&�
DSSOLHG�$UWLFOH����WR�WKH�3URSRVHG�7UDQVDFWLRQ�RU�RWKHUZLVH�DWWHPSWHG�WR�LPSRVH�DQ\�FKDULWDEOH�
WUXVW�RU�VLPLODU�REOLJDWLRQV�RQ�%OXH�6KLHOG�XQGHU�WKH�SUHVHQW�FLUFXPVWDQFHV����
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